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No. 11,502 

QUESTIONS PRESENTED 


1. Whether the statement set forth below constitutes 
compliance with the requirements of statute (Section 6, 
Public Law 67—76th Congress, mfra p. 4-5) that an 
employee removed from his position under authority 
thereof that he shall “be fully informed of the reasons 
for such removal.’’ 

“You have been reliably reported to have demon¬ 
strated in your actions and in your speech an adher¬ 
ence to and enthusiasm for the methods and policy 
of the existing Nazi administration of the German 
Government. You have maintained your contact with 
that country by recent visits there and by association 
with organizations here which are reputed to further 
the purposes of that Government.” (App. 11A) 

2. Whether, upon admitted facts shown in the record, 
the appellant’s right to maintain this suit is barred by 
laches. 
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llmteii States (ttmxrt at Appeals 

Foe the District of Columbia Circuit 


No. 11,502 


Margaret A. Wundeble 

Appellant 


v. 


Dan A. Kimball 
Secretary of the Department 
of the Navy 

Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant seeks an order (a) declaring that her removal 
from her position as a civilian employee in the Depart¬ 
ment of the Navy, effective July 11, 1941, was in violation 
of her statutory rights, and therefore invalid and without 
legal force and effect, and (b) directing that she be re¬ 
stored to her said position as of the said date of removal 
therefrom. 

There being no genuine issue of fact, the case was sub¬ 
mitted to the court below upon motion of each of the 
parties for summary judgment, supported by affidavits 
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(App. 19A, 31A). This appeal is from a final order deny¬ 
ing appellant’s motion and granting that of appellee. 
(47A) The District Court had jurisdiction under the 
provisions of Section 1331, Title 28, U. S. Code. This 
Court has jurisdiction under the provisions of Section 
1291, Title 28 of the U. S. Code. 

STATEMENT OF THE CASE 

On August 1, 1919 appellant obtained employment in 
the classified civil service of the United States in the posi¬ 
tion of telephone operator in the United States Navy 
Yard at Philadelphia. She served in said position con¬ 
tinuously thereafter, at ail time maintaining her civil 
service status, until May 29, 1941. (App. 2A-3A) Effec¬ 
tive that date she was ‘ ‘ suspended from duty for adminis¬ 
trative reasons”, notice thereof being given to her in the 
communication dated May 29, 1941. (App. 6A) Promptly 
thereafter appellant requested an interview (App. 3A), 
which was not immediately granted. However, in a letter 
dated July 11, 1941 appellant was advised ‘‘You are 
hereby informed that you are removed from further em¬ 
ployment in the Philadelphia Navy Yard. Y'our attention 
is invited to Section 6 of the Act of June 28, 1940 • • • 
(see infra p 4-5) If you wish to avail yourself of the 
opportunity to appear personally, as authorized therein, 
you will notify the District Communication Officer in writ¬ 
ing, requesting an appointment. You will then be fully 
informed of the reasons for your removal and may, if 
vou so desire, present a written statement or affidavits or 
both within 30 days from the date of this letter, to show 
why you should be retained and not removed.” (App. 8A) 

Pursuant to this letter, appellant again requested to be 
heard personally, and on July 22, 1941, she was granted 
an interview with Lt. Comr. Townsend, acting for the 
Commandant of the Navy Yard. (App 3A) A tran¬ 
scription of notes of that interview appears in the record. 
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(App. 36A-39A) It discloses that she was given no 
advice or information whatever except a copy of so-called 
charges against her, although she protested her innocence 
of the charges, and endeavored to elicit some specific infor¬ 
mation concerning them. The charges given her were: 
“You have been reliably reported to have demonstrated in 
your actions and in your speech an adherence to and enthu¬ 
siasm for the methods and policy of the existing Nazi 
administration of the German Government. You have 
maintained your contact with that country by recent visits 
there and by associatoin with organizations here which 
are reputed to further the purposes of that Govern¬ 
ment.” (App. 11 A) 

Appellant answered these charges as specifically as pos¬ 
sible in view of the general and indefinite nature of them, 
but could and did do little more than assert her innocence. 
She did refer to a number of specific instances of out¬ 
standing service by her, tending to show true loyalty to 
the United States, and also referred to and explained 
certain instances possibly underlying the charges against 
her. (App. 11A-16A) For lack of specific information 
she did not and could not make specific reply. 

In a communication dated November 28, 1941 appellant 
was advised that she was “discharged with prejudice, 
from further employment in the Navy Yard, Philadelphia, 
as of the date of your removal, viz. 11 July 1941”. (App. 
6A-17A) 

Thus was appellant sentenced to what has proved to be 
a lifetime of unemployment, for, as the record shows, 
despite her diligent efforts to obtain employment, she has 
in fact been unemployed at all times since that date. (App. 
4A) Not only has she diligently sought employment but 
she has persistently and diligently sought restoration to 
her position at the Navy Yard, or at least some informa¬ 
tion as to the foundation of the charges against her. But 
this, too, has been in vain. The doors were closed tightly 
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against her, as appears more fully hereinafter, and to the 
present day she has been given no enlightenment what¬ 
ever as to the time, place, or character of her conduct, 
supposed to show adherence to the Nazi regime, or the 
time she is supposed to have visited Germany, or the 
time, place and name of organizations supporting the Nazi 
government, underlying the charge that she has associated 
with such organizations. Letters from the Department 
of the Navy' have repeatedly held out to appellant the 
assurance that her case would be reconsidered if she 
could submit any new evidence. Her long but unavailing 
struggle is set forth in Exhibit AA (App. 20A-32A) incor¬ 
porated here by reference and requested to be taken as 
part of this Statement of the Case. 

Upon these undisputed facts the court below held that 
appellant’s right to bring this suit was barred by laches, 
and on that ground denied her Motion for Summary 
Judgment, and granted that of the appellee. (App. 46A) 

POINTS RELIED UPON BY APPELLANT 

1. The statement of reasons given appellant for her 
removal from her position did not meet the statutory 
requirement that she “be fully informed of the reasons 
for such removal”. 

2. The court below erred in holding the appellant’s 
right to maintain this suit is barred by laches. 

STATUTE INVOLVED 

Section 6, Public Law 671, 76th Congress. (Title 5, 
U. S. Code Section 652 1 ) provides: 

“The provisions of Section 6 of the Act of August 24, 
1912 (37 Stat. 555; U. S. C., Title 5, Sec. 652), shall 

1 This statute was originally enacted on June 28, 1940. A 1942 
amendment did not change the provision invoked by plaintiff here, 
so that for the present purposes the language now is the same as it 
was in 1941 when appellant was removed from her position. 
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not apply to any civil service employee of the War or 
Navy Departments or of the Coast Guard, or their 
field services, whose immediate removal is, in the 
opinion of the Secretary concerned warranted by the 
demands of national security, but nothing herein shall 
be construed to repeal, modify, or suspend the pro¬ 
viso in that section. Those persons summarily re¬ 
moved under the authority of this section may, if in 
the opinion of the Secretary concerned, subsequent 
investigation so warrants, be reinstated, and if so 
reinstated may, in the discretion of the Secretary 
concerned, be allowed compensation for all or any 
part of the period of such removal in an amount 
not to exceed the difference between the amount such, 
person would normally have earned during the period 
of such removal at the rate he was receiving on the 
date of removal, and the interim net earnings of 
such person: Provided, That within thirty days after 
such removal any such person shall have an oppor¬ 
tunity personally to appear before the official desig¬ 
nated by the Secretary concerned and be fully in¬ 
formed of the reasons for such removal, and to. 
submit, within thirty days thereafter, such statement 
or affidavits, or both, as he may desire to show why 
he should be retained and not removed.” 

SUMMARY OF ARGUMENT 
I 

The statement of reasons for removing appellant from 
her position (App. 11A) did not meet the statutory re¬ 
quirement that she be fully informed. This is the same 
statute as that considered by this Court in Dealt v. Pace, 
88 U. S. App., D. C. 50, 185 F(2) 997, and the state¬ 
ment of reasons given appellant is identical in substance 
and almost identical in language to the statement given 
in that case. Accordingly, the law of the Deak case is 
applicable and requires determination of this issue in 
appellant’s favor. 
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II 

The essential elements of the defense of laches are not 
present in this case. It is well established that laches 
requires delay or neglect in asserting a right of a char¬ 
acter inducing the defendant to believe that the right is 
abandoned or worthless and upon such belief the de¬ 
fendant has changed his position so that enforcement of 
the right would now work an injustice upon him. The 
facts here show persistent assertion of the right claimed 
to the extent that defendant could not have believed it 
worthless or abandoned; that any action taken by de¬ 
fendant was in open defiance of appellant’s assertion of 
her claim; and that no injury to appellee would result 
from judgment of the character sought by appellant. 
There is no question here of lost or obscured evidence or 
doubt as to the facts. There is not even dispute of law 
on the merits of the controversy, there being no claim 
that her statutory rights were met when she was removed 
from her position, and this not a suit for money nor for 
any guarantee to appellant that she can hold her position 
for any length of time in the future. If the defense of 
laches is sustained there would be denial of relief for a 
plain, apparently admitted, injustice. 

ARGUMENT 

I 

Argument of the point that the letter of reasons given 
appellant did not meet statutory requirements is brief 
and specific, as stated in the Summary of Argument, 
above, and will not be repeated here. 

II 

A. The court below erred in holding that appellant’s 
right to maintain this suit is barred by laches. While 
laches has not been precisely defined and must be con- 
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sidered and applied in relation to the facts of each par¬ 
ticular case, it does adhere to a general pattern long 
established and universally recognized by the courts. The 
facts in the present case plainly fail to bring it within 
that pattern. 

In Galliher v. Caldwell, 145 U. S. 368, the court stated 
at page 372: “They (decided cases) proceed upon the 
assumption that the party to whom laches is imputed 
has knowledge of his rights and an ample opportunity to 
establish them in the proper form; that by reason of his 
delay the adverse party has good reason to believe that 
the alleged rights are worthless, or have been abandoned; 
and that because of the change in the condition or rela¬ 
tions during the period of delay, it would be an injustice 
to the latter to permit him now to assert them.” See 
also United States v. Work, 13 F(2), 302, 304, 56 App. 
D. C. 330, 332, cert. den. 273 U. S. 711, and Shaffer v. 
Rector Well Equipment Go., 155 F(2), 344 (CCA 5). 
Decided cases show that all of these elements are neces¬ 
sary to support defense of laches. 

B. There was no delay by appellant. She proceeded 
immediately, and continuously and insistently to assert 
her claim in the primary forum open to her, the executive 
agencies, (App. 20A-32A) as will appear more fully 
hereinafter. The court is a secondary forum in a case of 
this kind to which resort may be had only after adminis¬ 
trative remedies have been exhausted. Hence appellant 
not only proceeded in a proper form, but in the first in¬ 
stance in the only forum open to her. 

Promptly after notice that she was suspended on May 
29, 1941, she wrote the Commandant, “Admiral, I am 
greatly upset because I cannot account for this suspen¬ 
sion. * * * Will you please .grant me a personal inter¬ 
view? so I can defend myself, because I am at a loss to 
know why all this happened.” (App. 6A-7A) She was 
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told on June 7 that she would be given further informa¬ 
tion in due course (App. 7A-SA). Her next information 
was not an interview, however, but notice more than a 
month later, on July 11, 1941, that she was removed 
from further employment in the Navy Yard, and that she 
could appear personally, if she so requested, to be fully 
informed of the reasons. Her renewed request for per¬ 
sonal appearance, stating “My attention is called to Sec¬ 
tion 6 of the Act of June 28, 1940, and it is my desire 
to take advantage of this Act”, was granted on July 22, 
1941. (App. 36A-39A) She received no information, how¬ 
ever, except a written statement of the so-called “charges” 
(supra p. 3). Her attempts to discuss them were 
abrupty cut off and the conference was closed with her 
bewildered protestation “My sentiments have been with 
nobody but my own country and the policies of it. As 
vou sav I can mention anvthing I care to in this affidavit. 
I think my actions have shown that and my record has 
shown that and everything else.” (App. 39A) 

She filed a written reply which on its face is shown to 
have been but a blind probing for facts possibly perti¬ 
nent. (App. 11A-16A) She made general denials co¬ 
extensive with the general charges, and then tried blindly 
to answer the “person or persons who have accused me/ 
(App. 12A) Reference to a series of meritorious services 
she had rendered may or may not have shown some rela¬ 
tionship to the charges against her. Upon the advice of 
counsel sho attempted to see Mr. Daniels, an official at 
the Navy Yard (App. 15A) but she was not allowed in¬ 
side the gate, where she was advised that Mr. Daniels 
did not want to see her. (App. 16A) It may be noted, 
in passing, that appellant’s application for medical survey 
and Imr request for information as to the meaning of 
“discharged with prejudice” and her rights under the cir¬ 
cumstances came to naught. The Navy Department neg¬ 
lected to reply to the former, and the latter died because 
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the Department and the Civil Service Commission each 
claimed that the other should give the information. (App. 
20A-21A) 

Baffled, apparently, by these frustrating occurrences 
she sought the aid of Senator Davis, whose request to the 
Navy Yard for information, however, elicited no more 
than had already been given to appellant. (App. 21A-22A) 
But, the Department’s reply to Senator Davis did show 
that the case had not been finally closed, and that it was 
open for reconsideration upon presentation of additional 
information. (App. 22A) That the case remained open 
for reconsideration many years thereafter was further 
made clear by a review of the entire file on October 12, 
1942 (App. 23A) and by later communications from the 
Navy Department, namely April 7 and 14, 1943 (App. 
24A); February 1, 1946, January 28, 1947, February 3, 
1948 (App. 27A, 2SA, 30A). On December 22, 1948 the 
Department advised appellant “You have been advised 
on a number of occasions that your case was painstakingly 
reviewed in the Department, and it is considered that your 
removal from employment * * * was not unwarranted.” 
(App. 31 A) 

In view of the entire record it seems likely that the De¬ 
partment would have considered new evidence even after 
that date. However, no new evidence was available for 
submission by appellant, and it may be considered that 
the action in the Department became final on December 
22, 1948. Suit was filed two years (25 months, to be 
exact) later but appellant did not abandon her claim dur¬ 
ing that period. In June 1949 appellant attempted an 
appeal to the Civil Service Commission under the Veter¬ 
ans Preference Act (App. 31 A), she being a veteran of 
"World War I (App. 2A) but this was not granted. In 
July, 1951 she asked the Department for a copy of her 
leave records for the years 1935-1941 inclusive (App. 32A). 
This would have shown that she was not away from duty 
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at the Navy Department during those years long enough 
at any one time to make a trip to Germany, as had been 
charged against her. It took the Department nearly six 
months to ascertain and advise her on December 28, 
1951, that these records were not available. (App. 32A) 

Appellant protested her innocence of the charges and 
asserted her entitlement to more information concerning 
them, not only at the time of her removal during the 
summer and fall of 1941, but thereafter, as follows: 
August 29 and September 24, 1942 (App. 22A): February 
8, 1943 2 (App. 23A); April 28, 1943 3 (App. 24A); March 
3, 1944 (through Senator Walsh) (App. 25A); April 12 
and 15, 1944 (Personal call at Navy Dept.) (App. 25A- 
2GA): August 24, 1945 and January 7, 1946 (App. 27A); 
August 22, 1946 (App. 27A-28A); September 6, 1946 and 
January 29, 1947 (App. 28A): November S and December 
1, 1947 (App. 29A): January 31, 1948 (App. 30A); and 
August 31, 1948 (App. 31 A). 

In addition to the foregoing communications addressed 
to the Navy Department, and one to the Civil Service 
Commission, mentioned above, the appellant appealed to 
the Committee on Fair Employment Practices on Novem¬ 
ber 8. 1943 (App. 25A). Her complaint was considered 
by the Committee (App. 25A) until dismissed by it for 
lack of jurisdiction on August 15, 1944. (App. 27A) She 
also petitioned Congress for relief in July 1944 (App. 
26 A). 

C. Appellant’s persistent pursuit of her claim not only 
gave the Navy Department a continued awareness of her 


2 On this occasion she pleaded “Please state specifically what I did 
to warrant mv discharge, and what is this Public 671. 76th Con¬ 
gress ? * * * I am still out of employment due to the false charges 
that were placed against me.” 

3 On this occasion she stated that she did not know' why she was 
“dragged out of the Navy Yard so cruelly”. 


unqualified assertion of it, but it seems also to have made 
her something of a nuisance in the Department. Clearly 
the Department knew that she had not abandoned her 
claim, and that she did not at any time consider it worth¬ 
less. There was no lulling of the Department into a false 
sense of security. In the words of the Circuit Court of 
Appeals for the Fifth Circuit “It would take an act of 
legerdemain to draw harassment on the one hand and lull¬ 
ing to sleep on the other out of the same factual hat.” 
Shaffer v. Rector Well Equipment Co., 155 F(2), 344, 
346 (CCA 5). 

The only matter possibly left to doubt in the entire 
situation was whether appellant would resort to the court 
to enforce her rights. Language in the Shaffer case, 
above, again expresses the applicable principles. There, 
as here, the plaintiff had protested invasion of her rights 
over a long period of time before bringing suit. De¬ 
fendant argued that this conduct had lulled it into a 
belief that plaintiff would not sue. The court stated 
“It does not seem that an infringer * # * could acquire 
a legal right to continue to trespess upon the rights of 
another merely because the other had attempted to get 
him to desist by persuasion rather than resort to litiga¬ 
tion”. (P. 346-47) It was not essential, to avoid a de¬ 
fense of laches, that appellant, enter every forum open to 
her, or even an appropriate forum. In Southern Pacific 
Co. v. Bogert, 250 U. S. 4S4, 489-90, it was held “More 
than 22 years had thus elapsed since the wrong com¬ 
plained of was committed, but the essence of laches is 
not merely lapse of time. It is essential that there be also 
acquiescence in the alleged wrong, and lack of diligence 
in seeking a remedy. Here plaintiffs, or others repre¬ 
senting them, protested as soon as the terms of the re¬ 
organization agreement were announced; and ever since 
they have, with rare pertinacity and undaunted by failure, 
persisted in the diligent pursuit of a remedy as the 
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schedule of earlier litigation referred to in the margin 
demonstrates. Where the course of action is of such a 
nature that a suit to enforce it would be brought on 
behalf not only of the plaintiff, but of all persons simi¬ 
larly situated, it is not essential that each person should 
intervene in the suit brought, in order that he be deemed 
thereafter free from the laches which bars those who 
sleep on their rights * * * nor does failure, long con¬ 
tinued, to discover the appropriate remedy, although well 
known, establish laches where there has been due dili¬ 
gence and, as the lower courts have here found, the de¬ 
fendant was ont prejudiced by the delay.” 

D. No prejudice to the defendant would result by 
granting the relief here prayed for. This is not a suit 
for a money judgment, and defenses against payment of 
back salary to appellant can be asserted when claim for 
back salary is made. As shown by a case now pending 
in the Court of Claims ( O'Brien v. United States, i£50394), 
defenses against payment of back salary to a person re¬ 
instated to his position pursuant to court order, are as¬ 
serted by the Government. O’Brien was restored to his 
position by the Secretary of the Navy in compliance with 
an order of the United States District Court for the Dis¬ 
trict of Columbia ( O'Brien v. Matthews, it29S6-50). Yet 
the Department refused administrative payment of back 
salary, and in a suit for it in the Court of Claims the 
Government has asserted three defenses: (1) the amount 
of plaintiffs’ earnings since removal from his position 
constitute a set-off against the amount of back pay he 
may claim: (2) if, during the period he was not work¬ 
ing he was disabled, and therefore could not have per¬ 
formed the duties of his office, ho may not receive pay for 
the period of such disability: (3) the judgment of the Dis¬ 
trict Court, that his removal from his position was illegal 
and invalid in a suit against the Secretary of the Navy, 
is not res indicate in a suit aganst the United States for 
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back pay, and therefore the issue may be relitigated. 4 

Neither does appellant seek an adjudication of the 
merits of her entitlement to her position. All she seeks 
is the declaration that her removal was invalid for lack 
of compliance with statutory safeguards, and an order 
that she be restored to her position. Such an order would 
not require the Department to continue to employ appel¬ 
lant for any period in the future. If she is an undesir¬ 
able employee that fact can be established in the manner 
prescribed by the statute, and she can be removed. If her 
undesirability as an employee can not be shown in the 
manner prescribed by the statute, then some adjustment 
may have to be made in the Department to provide a 
place for her. But that would have been true within a 
few weeks or a few months at most after her removal 
and is not inconvenience related in any way to the long 
period of time since she was removed. 

If it should be held, in accordance with the Govern¬ 
ment’s position in the O’Brien case, (supra p. 12) that 
a decision here in favor of appellant would not be bind¬ 
ing in a suit by her for back pay, it would follow that 
no injury whatever could possibly result to the ap¬ 
pellee. Any claim of injury must necessarily be one of 
injury to the United States and not to the appellee indi- 
ivduallv. The Government ought not to be allowed to 
assert laches here on account of injury to the United 
States, and in a subsequent suit by appellant for back 
pay deny effect to the decision here on the ground that 
the United States is not a party to this suit. 

Even if the decision here would be decisive of appel¬ 
lant’s right to back pay, the question of injury to the 


4 Appellant does not acquiesce in this third position, and does not 
urge it upon this court. She must recognize positions actually taken 
in defense of claims of the character she asserts, however, especially 
in view of the decision in Levy v. United States, 118 Ct. Cl. 106. 
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parties and of injustice resulting from delay in bringing 
suit should be resolved in appellant’s favor. As between 
her and the government, who, as a matter of justice, 
should stand the loss of salary by reason of the govern¬ 
ment’s error persistently adhered to over the years, de¬ 
spite appellant’s equally persistent protests? The govern¬ 
ment’s error in failing to comply with the procedural re¬ 
quirements of the statute was magnified by its continuing 
refusal to give appellant the slightest inkling of informa¬ 
tion as to the details of charges against her, so that she 
would have a fair chance to refute them. By far Ihe 
greater hardship would result by placing the burden on 
appellant. There would be no furtherance of justice in 
protecting the government against the consequences of its 
own wrongs at the expense of appellant. 

E. Laches will not be invoked to defeat justice. Win- 
get v. Rocku'ood Co. 69 F(2) 326, 333 (CCA 8). Yet the 
single result, if a defense of laches were applied here, 
would be a defeat of justice. Here there is no matter of 
lost or obscured evidence rendering it difficult for the 
court to ascertain the truth, nor even any disputed issue 
of fact. The facts are all shown by the records of the 
Navy Department. Neither is there any disputed issue of 
law on the merits of the controversy. In the court below 
appellee’s position both on its own Motion for Summary 
Judgment and in defense against that of appellant, rested 
solely on laches. It was not contended there, and pre¬ 
sumably will not be contended here, that appellant’s stat¬ 
utory rights were met in removing her from her position. 
In any event such a contention could not be sustained 
under the decision of Peak v. Pace (supra p. 5). It 
would follow, if laches were applied here, that upon a 
record unequivocally showing injustice to appellant that 
injustice would be continued on the ground of laches in 
the teeth of the rule that laches will not be applied to 
defeat justice. 


The case of Grasse v. Snyder , 192 F(2) 35, U. S. 
App. D. C., cited in the opinion of the court below, (App. 
45A-47A) is distinguishable. In that case the discharged 
employee expressly abandoned his claim of right to be 
restored to the position. He did this in his application 
for another civil service position in which he stated that 
he did “not desire reinstatement with the Alcoholic Tax 
Unit”. Moreover, as the opinion in that case points out, 
he made no assertion of his right to be restored to his 
position, but merely wrote vitriolic letters to various in¬ 
fluential people, not constituting sincere pursuit of his 
claim. 


CONCLUSION 

It is respectfully submitted that the judgment of the 
court below should be reversed, with directions to grant 
appellant’s Motion for Summary Judgment, and to deny 
that of appellee. 

Keith L. Seegmiller 
Attorney for Appellant 


1616 Eye St, N. W. 
Washington 6, D. C. 
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1 Filed Jan 23 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARGARET A. WUNDERLE 
6329 Sherman Street 
Philadelphia 44, Pa- 

Plaintiff, 

vs. 

DAN A. KIMBALL 

Secretary, Department of the Navy of the United States 

Defendant. 


Civil Action No. 350—’52 

Complaint for Illegal Separation from Government Service 

1. The jurisdiction of this Court is invoked under Sec¬ 
tions 1331 and 1332, Title 28, U. S. Code, September 1, 
194S. 

2. The Plaintiff is a citizen of the United States and 
of the State of Pennslyvania. The defendant is the Sec¬ 
retary of the Department of the Navy of the United 
States. The plaintiff is a veteran of World War I, hav¬ 
ing served in active duty in the United States Navy as 
Yoeman F. Second Class, United States Naval Reserve 
Force, from July 30, 1917 to July 31, 1919 when she was 
honorably discharged from said service. 

3. Immediately after her discharge from active duty 
in the Naval Reserve as aforesaid, plaintiff acquired 
Civil Sendee Status and was employed on or about Au¬ 
gust 1, 1919 as senior telephone operator at the United 
States Navy Yard at Philadelphia, in the Classified Civil 
Service of the United States. She served in said position 
continuously, at all times maintaining her Civil Service 
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status thereafter until May 29, 1941, when her services 
were first suspended and finally terminated as set forth 
below. 

4. Effective May 29, 1941 plaintiff was “suspended 
from duty for administrative reasons”, notice thereof 
being; given her in a communication bearing that date. 
(Exhibit A, attached hereto and made part hereof.) In 
a letter dated June 5, 1941 addressed to the Commandant 
at the Navy Yard, plaintiff requested a personal inter¬ 
view “so I can defend myself”. (Exhibit B attached 
hereto and made part hereof.) By direction of the Com¬ 
mandant she was informed by letter dated June 7, 1941 
that she would be further informed in due course. (Ex¬ 
hibit C attached hereto and made part hereof.) 
2 Plaintiff was further advised in a communication 
dated July 11, 1941 (Exhibit D, attached hereto 
and made part hereof) which advised plaintiff that “You 
are removed from further employment at the Philadel¬ 
phia Navy Yard”, pursuant to authority provided in Sec¬ 
tion (1 of the Act of June 28, 1940 (Public Law 671, 76th 
Congress, Section Title U.S.C.) and that “You will 
be fully informed of the reasons for your removal” and 
that opportunity for answering personally and in writing 
■would be provided if plaintiff desired. Plaintiff requested 
an appointment for personal interview in a letter dated 
July 16, 1941 (Exhibit E, attached hereto and made part 
hereof). On July 22, 1941 plaintiff had a conference with 
Lt. Comdr. S. W. Townsend, acting for the Commandant, 
and she was then given a written statement of the grounds 
for terminating her services, set forth in Exhibit F (at¬ 
tached hereto and made part hereof) as follows: 

“You have been reliably reported to have demonstrated 
in your actions and in your speech an adherence to and 
an enthusiasm for the methods and policy of the existing 
Nazi administration of the German government. You 
have maintained your contact with that country by recent 
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visits there and by association with organizations here 
which are reputed to further the purposes of that Gov¬ 
ernment.” Plaintiff answered this charge against her in 
a letter dated July 28, 1941 (Exhibit G attached hereto 
and made part hereof) denying the charges and making 
explanation of certain specific instances which she thought 
might possibly be the basis for the charges. In a com¬ 
munication dated November 28, 1941 (Exhibit H attached 
hereto and made part hereof) plaintiff w-as “discharged 
with prejudice, from further employment in the Navy 
Yard, Philadelphia, as of 11 July 1941.” 

5. Plaintiff has pursued her administrative remedies 
continuously from the date of her removal from service 
in 1941 to the present time by requests for reconsidera¬ 
tion or review to the Commandant of the Philadelphia 
Navy Yard, the Secretary of the Navy, the United States 
Civil Service Commission, the President of the United 
States and the Congress of the United States. At all 
times since July 1941 the Commandant at the Philadel¬ 
phia Navy Yard has been aware that plaintiff has been 
able and willing to perform the duties of the position 
from which she was removed or similar duties. Plaintiff 
has exhausted all administrative remedies and presently 
has no remedy available to her except resort to this 
Court. 

3 6. Continuously from the time of her removal 

from service in July 1941, plaintiff has diligently 
endeavored, but without success, to obtain employment 
and she in fact has not been employed at any gainful 
work whatever since July 1941. 

Wherefore, these premises considered the plaintiff re¬ 
spectfully prays: 

1. That the process of this Court issue requiring the 
defendant to appear and answer the exigencies of this 
complaint, 


2. That an order be entered herein declaring that 
plaintiff was illegally discharged effective July 11, 1941 
from the position of Senior Telephone Operator, and 
that said discharge is without any legal force and effect, 

3. That an order be entered herein directing the de¬ 
fendant to restore plaintiff to the position from which 
she was so illegally discharged effective July 11, 1941 or 
to a similar position, with all rights, privileges and bene¬ 
fits appertaining to said position with the same standing 
and with like effect as if said illegal discharge had not 
been made and as if her service had been continuous 
from July 10, 1941 to the present time, 

4. And for such other and further relief as to the 
Court may seem proper in the premises. 

/s/ Margaret A. Wunderle 
Margaret A. Wunderle 
Plaintiff 

• • • • 

4 Filed Jan 25 1952 Harry M. Hull, Clerk 

Exhibits to Complaint for Illegal Separation 
From Government Service 

The attached are exhibits referred to in the complaint 
in the above-entitled case and made part thereof, to be 
considered in connection with the complaint. 

/s/ Keith L. Seegmiller 
Keith L. Seegmiller 
Attorney for Plaintiff 
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Exhibit A 


UNITED STATES NAVY YARD 
Philadelphia, Pa. 

29 May 1941 

From: Commandant 

To: Margaret A. Wunderle, Senior Telephone Operator. 
Via: District Communication Officer. 

Subject: Suspension from duty. 

1. Effective this date, you are hereby suspended from 
duty for administrative reasons. 

/s/ A. E. Watson 
A. E. WATSON 

1st Endorsement District Communication Office, 

Fourth Naval District, 

Navy Yard, Philadelphia, Pa. 

From: District Communication Officer, 

To: Margaret A. Wunderle, Senior Telephone Operator. 

1. Delivered. 

/s/ S. W. Townsend. 

S. W. TOWNSEND. 

Exhibit B 

6329 Sherman St., 
Philadelphia, Pa. 

June 5, 1941 

Rear Admiral A. M. Watson, U.S.N. 

Commandant, Navy Yard, 

Philadelphia, Pa. 

Dear Admiral Watson: 

It is with deep regret that I am acknowledging the 
receipt of your letter dated May 29th, 1941. Admiral, I 


am greatly upset because I cannot account for the sus¬ 
pension. 

I have been working in the Navy Yard for twenty four 
consecutive years and served in the last World War as 
Yeoman F., being honorably discharged after hostilities. 
Also I had a brother who was honorably discharged from 
the U. S. Marine Corps and had a grand Uncle who was 
honorably discharged from the United States Army after 
serving in the Civil War. 

6 I was born in the U.S.A. and belong to no or¬ 

ganization or union whatsoever and my only in¬ 
terest was to give the best I had for the benefit of the 
Navy. 

There are numerous recommendations for efficient serv¬ 
ice on my record; the latest which came from Captain 
Gnlbranson and I have official copies of the others. Ad¬ 
miral, it seems immodest to even mention this, as in my 
opinion, one should give the best and that isn’t good 
enough. 

Will you please grant me a personal interview? So I 
can defend myself, because I am at a loss to know why 
all this happened. And in view of the fact that I just 
recently bought a home for my Mother and am heavily 
indebted, T am in great distress. 

Very truly yours, 

/s/ Margaret A. Wunderle 

Exhibit C 

UNITED STATES NAVY YARD 
Philadelphia, Pa. 

7 June 1941 

Dear Madam: 

Receipt of your letter dated June fifth to Admiral Wat¬ 
son is acknowledged. 



The Commandant has directed me to advise yon that 
you will be further informed relative to the matter in 
question in due course. 

Very truly yours, 

/s/ T. A. Gaylord 
T. A. Gaylord 
Lieutenant, U.S.N. (Ret.) 

Aide to the Commandant. 

Miss Margaret A. Wunderle 
6329 Sherman Street 
Philadelphia, Pa. 

Exhibit D 


7 


LO(18) 

FOURTH NAVAL DISTRICT 
District Staff Headquarters 

Building No. 1 

Navy Yard, Philadelphia, Pa. 


From: Commandant 


11 July 1941 


To: Wunderle, Margaret A., 

Senior Telephone Operator 

VIA: District Communication Officer 


SUBJECT: Removal from employment. 

Reference: (a) Comdt’s letter of 29 May 1941 

Enclosure: (A) Copy of quotation from Section 6 of the 

Act of 28 June 1940 (Public No. 671— 
76th Congress). 

1. Supplemental to your suspension for administrative 
reasons directed in reference (a), you are hereby informed 
that you are removed from further employment at the 
Philadelphia Navy Yard. 
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2. Your attention is invited to Section 6 of the Act of 
28 June 1940 (Public No. 671—76th Congress), (Enclosure 
(A)). If you wish to avail yourself of the opportunity 
to appear personally as authorized therein, you will notify 
the District Communication Officer in writing requesting 
an appointment. You will then be fully informed of the 
reasons for your removal and may, if you so desire, 
present a written statement or affidavits, or both, within 
thirty (30) days from date of this letter, to show why 
you should be retained and not removed. 

3. The District Communication Officer is designated 
to act for the Commandant in this matter. 

/s/ A. E. Watson 
A. E. WATSON 

Copy to: 

Labor Board 

1st Endorsement District Communication Office, 

Fourth Naval Dsitrict, 

(by Registered Mail) Navy Yard, Philadelphia, Pa. 

July 11, 1941. 

From: District Communication Officer, 

To: Wunderle, Margaret A., Senior Telephone Operator. 
1. Forwarded. 

/s/ S. W. Townsend. 

S. W. Townsend. 
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Exhibit E 


6329 Sherman St. 
Philadelphia, Penn. 

July 16, 1951 

Lt. Cmdr. S. W. Townsend, U.S.N.R. 

District Communication Officer 
Navy Yard, Philadelphia, Penn. 

My dear Mr. Towmsend: 

I hereby acknowledge the receipt of the Commandant’s 
registered letter dated, July 11, 1941, wherin I am in¬ 
formed that I am further removed from employment at 
the Philadelphia Navy Yard. 

8 My attention is called to Section 6 of the act of 

June 28, 1940, and it is my desire to take ad¬ 
vantage of this act; therefore I request an appointment 
with you at your earliest convenience in accordance with 
the Commandant’s communication, wiio has informed me 
that you have been designated to act for him. 

Very truly yours, 

/s/ Margaret A. Wunderle 

Exhibit F 

FOURTH NAVAL DISTRICT 
District Communication Office 
Navy Yard, Philadelphia, Pa. 

“Since September 1939, the United States of America 
has been under a condition of emergency wrhich has now 
been declared by the President to be unlimited. Under 
this condition, in spite of the very liberal Governmental 
labor policy in the employment of its citizens, it has been 
incumbent upon all of its employees so to conduct them- 


selves that there should be not the least concern on the 
part of their associates or their administrative officials as 
to their unquestioned adherence to the principles of the 
Government and their loyalty in furthering its defense 
against enemies within or without. 

“Despite the constitutional rights of individuals as to 
freedom of speech and political opinion, these rights are 
not directly concerned in the right to actual employment 
in a Governmental activity. This, each individual must 
maintain for himself by the correctness of his attitude 
and his behavior. ” 

i 

“You have been reliably reported to have demonstrated 
in your actions and in your speech an adherence to and 
enthusiasm for the methods and policy of the existing 
Nazi administration of the German Government. You 
have maintained your contact with that country by recent 
visits there and by association with organizations here 
which are reputed to further the purposes of that Gov- j 
ernment. I 

i 

“The foregoing evidence establishes the opinion of the I 
Secretary of the Navy that your retention in the employ 
of this Government would be contrary to the interest of j 
national security, and your employment is accordingly 
terminated, as warranted by the demands of national se¬ 
curity.” 

Exhibit G 

i 

Philadelphia, July 28, 1941 

This day I have before me a copy of the charges placed 
against me for which I was suspended from duty from I 
the Philadelphia Navy Yard on June 4, 1941, and further j 
removed from employment on July 11,1941. 

I have been accused of demonstrating and in my speech 
and actions an adherence to and enthusiasm for the 
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methods and policy for the existing Nazi Administration 

of the German Government.-This, I have not done! 

And I deny such actions, or demonstration or enthusiasm 
or adherence. The person or persons who have accused 
me of so doing are not only in complete ignorance of 
psychology but malicious. 

9 All my efforts were directed in furthering the 

purposes of my own United States of America and 
the following instances are only a few samples of situa¬ 
tions which I corrected where I believed it to be for the 
progress of the Country and the Honor of our Navy. 

After the President’s emergency was declared, on or 
about September S, 1939, the Long Distance telephone 
calls from the Philadelphia Navy Yard to Washington, 
D. C. and New York, via the private line, were frequently 
delayed for hours, due to inadequate equipment. This 
condition remained the same, day after day. I realized 
that this meant delayed shipbuilding and loss of valuable 
time to the heads of the Departments and it was I who 
took the initiative and informed the heads of these De¬ 
partments that these calls could be expedited over the out¬ 
side commercial lines by getting permission from the 
Commandant’s Aide or the District Communication Offi¬ 
cer—and this was done. For verification of those facts I 
refer to Captain C. Gulbranson, U.S.N., Commander J. D. 
Boyle, U.S.N. and Admiral Chantry, U.S.N. 

The British Ship, “Project 102” entered the Philadel¬ 
phia Naw Yard in the Spring of this year and for two 
weeks after their arrival had no telephone connection on 
the Naw Yard Bell switchboard, consequently no incom¬ 
ing connections could be established. On another day a 
British officer entered the telephone exchange, placed a 
call to New York and received the wrong person. His 
money was taken and no effort made whatsoever to get 
the right person. This call was taken by Miss Croghan, 
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the operator in charge. The discourtesy shown actually 
grieved me but only a few weeks before I was told by 
Miss Croghan and Mr. Groseclose that I had nothing to 
say. 

However, one Sunday I had the duty and this placed me 
in charge of the telephone office. I had several important 
calls for the British ship on the Bell lines. Two from 
the hospital and one from Commander Peacher, TJ.S.N. 
I called Lieut. Gaylord, the Commandant’s aide, and ex¬ 
plained the situation and asked if I could take a mes¬ 
sage—he gave me full permission. After I delivered the 
message, I called the Communication officer of the British 
Ship and explained how to proceed to get telephone calls 
which the Ship was desirous of having. The next night, 
on Monday, I again had the duty and a British Officer 
made inquiries regarding his telephone service. I gave 
him explicit information regarding his telephone service, 
and the next day the Captain of “Project 102” had a 
telephone on the Navy Yard Bell switchboard. For veri¬ 
fication of these facts, I refer to Captain Halfhide, H.M.S. 
“Project 102.” 

I asked if the actions mentioned in the foregoing para¬ 
graphs and my other recemmendations show anything else 
but definite demonstration and adherence to the policy of 
my own Government, and that alone! 

I recall during 1936 and 1937, while the Spanish war 
was in progress, Miss McGuckin, the telephone clerk, and 
Miss Croghan expressed openly their confidence and sym¬ 
pathies for the “Loyalist” party in Spain. This conver¬ 
sation was directed at me so I had a right to answer; so 
I told them that they should not form their opinions of 
a party or organization by its name but to judge it only 
by its deeds and I mentioned accounts which I had read 
in the “New York Times” where these so called “Loyal¬ 
ists” had committed atrocious acts against the Spanish 
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people. This, Miss McGuekin and Miss Croghan refused 
to credit—so I said nothing more. 

On other occasions Miss Croghan asked me questions 
about Mr. Hitler of Germany and I quoted what I read 
in the “New York Times” and upon her further question¬ 
ing, I told her that “he is no relation to me” and knew 
nothing more about him. 

At another time, and this was in July 1940, one of the 
Navy Yard telephone repair men, Mr. McDevitt, came to 
me and said, “Marge, who do you think is going to win 
the war?” And my reply was, “Do not ask me, the news¬ 
papers are trying to tell you that.” Then Mr. McDevitt 
called me a German. This I resented most emphatically 
and said, “Do not call me that, I am an American.” 

10 I am also accused of maintaining contacts with 
Germany by recent visits there- 

I have never been in Germany nor near it and I have 
never had contacts with anyone in Germany for at least 
fifteen or twentv vears and have never had contact with 
the German Government in any way whatsoever. For 
verification of this, I refer to my attendance record at 
the Philadelphia Navy Yard where I have been employed 
for twenty four consecutive years and never had leave 
sufficiently long enough to take such a trip. And I refer 
to the State Department to show that such a passport was 
never issued to me for Germany or any other foreign 
country. 

At one time last Fall, 1940, Miss McGuekin, the tele¬ 
phone clerk, approached me and suggested that I take 
thirty days leave and advised me to take a long trip even 
if I had to borrow the money. I told her that I did not 
have that much time due me but she said that I could 
borrow it from the Government and she would fix it up. 
This offer I refused on account of the existing Emergency 
and because it didn’t seem proper to me. 
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And finally, I am accused of association with organiza¬ 
tions which are reputed to further the purposes of the 
German Government. This accusation is also a malicious 
falsehood! In fact, I have always strongly opposed such 
organizations and I belong to none. 

After I was suspended from duty, I wrote a letter to 
the Commandant asking for an interview and in reply 
was told that I wmuld be further informed in due course. 
Then I did not know what to do. 

Suddenly, I recalled reading in the newspaper of an 
attorney who represented a group of Navy Yard em¬ 
ployees in a tax suit against the City of Philadelphia. 
This attorney’s name is Mr. Michal Francis Doyle, and 
has offices in the Girard Trust Bldg., Philadelphia. 

I inquired about Mr. Doyle and was told by several 
persons in Philadelphia that he has a big influence in 
Washington and at the Philadelphia Navy Yard, so natu¬ 
rally I went to him. 

I called on Mr. Doyle, presented the papers and gave 
him a few facts. Then he asked if I belonged to an or¬ 
ganization at the Navy Yard and I told him, “No.” He 
asked me, “Do you know Mr. Daniels?” and I replied 
that I had heard of Mr. Daniels but did not know him. 
Then Mr. Doyle said, “Don’t join the C.I.O. now because 
they are in trouble at the yard—see Mr. Daniels.” And 
he continued, “I can’t do anything for you, see Mr. Dan¬ 
iels.” 

A few days later I tried to see Mr. Daniels at the 
Navy Yard but on this visit he was not in—so I returned 
a few days later. On this occasion the sentry in charge 
of the guard at the Terminal gate said to me, “I don’t 
know’ if you are allowed in the yard, shall I call Mr. 
Daniels?” I said “Yes.” 
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The sentry telephoned Mr. Daniels in my presence and 
informed him that I was at the terminal gate, then gave 
me the telephone. I talked to Mr. Daniels and he invited 
me in to see him. 

I waited about fifteen minutes and a telephone call 
came to the Terminal Gate and the sentry turned to me 
and said, “Mr. Daniels does not want to see you and you 
are barred from the Navy Yard.” 

Margaret A. Wanderle 
11 Exhibit H 

UNITED STATES NAVY YARD 
LO Philadelphia, Pa. 

28 November 1941 

From: Commandant 

To: Wunderle, Margaret A., Senior Telephone Operator 
VIA: District Communication Officer 
SUBJECT: Final Discharge, with Prejudice. 

Deference: (a) Commandant’s letter LO(18) dated 11 

July 1941. 

1. By reference (a) you were removed from further 
employment in the Philadelphia Navy Yard and your at¬ 
tention was invited to Section 6 of the Act of 28 June 
1940. In accordance therewith you were given the oppor¬ 
tunity to appear personally to be notified of the reasons 
for your removal and informed that you were authorized 
to present within thirty (30) days, a written statement 
or affidavits, or both, to show why you should be re¬ 
tained and not removed. 

2. On 22 July 1941 you appeared before the District 
Communication Officer and were given a letter containing 
the reasons for your removal. 
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3. On 28 July 1941 you submitted a statement setting 
forth the reasons why in your opinion you should not be 
removed from employment, which statement has been given 
careful consideration but the facts therein are not con¬ 
sidered sufficient to justify your continued employment. 

4. Therefore, in accordance with authority of the 
Secretary of the Navy, you are hereby discharged, with 
prejudice, from further employment in the Navy Yard, 
Philadelphia, as of the date of your removal, viz., 11 July 
1941. 

/s/ A. E. Watson 
A. E. WATSON 

Copy to: 

Asst. SecNav 

Labor Board 

4 ND 

Accounting Office 

• • • • 

15 Filed Apr 7 1952 Harry M. Hull, Clerk 

Answer 
First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

The defendant, answering specifically the numbered 
paragraphs of plaintiff’s complaint, avers: 

1. The allegations of paragraph 1 of the complaint 
asserting jurisdiction of this Court to hear plaintiff’s 
complaint do not require an answer. 


2. Admitted. 
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3. Admitted. 

4. Admitted. 

5. Defendant denies each and every allegation con¬ 
tained herein except that defendant admits that plaintiff 
received a final discharge with prejudice as of November 
28, 1941, and that as of that date said plaintiff had ex¬ 
hausted all her administrative remedies. 

6. Defendant has insufficient information to form a 
belief as to the truth or veracity of the assertions con¬ 
tained in this paragraph. 

16 Third Defense 

Defendant asserts that this complaint is barred by 
laches in that a period in excess of ten years has elapsed 
from the date of plaintiff’s final discharge until the filing 
of this complaint. 

WHEREFORE, the premises considered, defendant 
prays that judgment be granted for the defendant, plus 
costs, and for such other and further relief as to the 
Court may seem just and proper. 

/s/ Charles M. Irelan 

CHARLES M. IRELAN 
United States Attorney 

/s/ Ross 0 ’Donoghue 

ROSS 0’DONOGHUE 
Assistant United States 
Attorney 

/s/ Frederick G. Smithson 

FREDERICK G. SMITHSON 
Assistant United States 
Attorney 

• • • • 
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17 Filed Apr 15 1952 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Comes now the plaintiff in the above entitled case and 
moves for summary judgment upon the pleadings and 
exhibits attached thereto, and the affidavit and exhibits 
filed with this motion. 

• • • • 

18 Filed Apr 15 1952 Harry M. Hull, Clerk 

Affidavit of Margaret A. Wunderle 

County of Philadelphia) 

State of Pennsylvania ) 

I, Margaret A. Wunderle, being first duly sworn, depose 
and say that I am the plaintiff in the above entitled case, 
and that this affidavit is given to supply facts in support 
of my Motion for Summary Judgment in said case. 

I hereby reaffirm the facts stated in my verified com¬ 
plaint filed in this case, and in all of the exhibits re¬ 
ferred to in said complaint, and made part thereof and 
now on file in this case, and that all things stated in 
said complaint are true. 

I further state that Exhibit AA, attached hereto and 
made part hereof, is a true and correct summary of cor¬ 
respondence and personal contacts between myself and 
various government officials concerning my discharge from 
my position in the Philadelphia Navy Yard effective July 
11, 1941, and that I have, and upon demand of the Court 
or the defendant, will produce for inspection complete 
copies of each communication referred to in said Exhibit 
A A, including written statements of personal interviews 
contemporaneously made. 
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At all times since my discharge from service at the 
Navy Yard on July 11, 1941, I have been and I now am 
able and willing to perform the duties of the position 
of Senior Telephone Operator, from which I was dis¬ 
charged on said date, or the duties of any other similar 
position. 

/s/ Margaret A. Wunderle 
Margaret A. Wunderle 

Subscribed and sworn to before me this 10th day of 
April, 1952. 

/s/ Sara S. Rohnen 
Notary Public 

My Commission Expires January 7,1955 

Keith L. Seegmiller 
1616 Eye St., N. W. 

Washington, D. C. 

Attorney for Plaintiff 

19 Filed Apr 15 1952 Harry M. Hull, Clerk 

Exhibit AA 

Summary of Correspondence and Personal Conferences 
Between Margaret A. Wunderle and Various Govern¬ 
ment Officials Regarding Her Discharge From Service 
From the Navy Department on November 28, 1941, 
Retroactive Effective to July 11,1941 

Sept. 5, 1941 Miss Wunderle wrote to the Commandant 
of the Philadelphia Navy Yard, making application for 
medical survey. 

Sept. 16, 1941 Miss Wunderle returned to the Com¬ 
mandant completed forms providing for requested medical 
survey. 
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Nov. 10, 1941 (about) Miss Wunderle wrote to the 
Commandant requesting information as to the status of 
her application for medical survey. 

Nov. 13, 1941 Philadelphia Navy Yard notified Miss 
Wunderle “We are awaiting word from Washington and 
upon its receipt will promptly communicate with you.” 
This was the entire communication of that date. (No 
further action was taken regarding this request for medi¬ 
cal survey.) 

Nov. 28, 1941 Letter from Navy Yard to Miss Wun¬ 
derle, advising her of her “discharge with prejudice” 
from the service, effective July 11, 1941. 

Dec. 2, 1941 Letter from Miss Wunderle to the Com¬ 
mandant of the Philadelphia Navy Yard, requesting ad¬ 
vice as to the meaning of “discharge with prejudice”. 

Dec. 12, 1941 Letter from the Philadelphia Navy Yard 
to Miss Wunderle, advising her that the information re¬ 
quested in her letter of December 2 may be obtained from 
the 3rd Civil Service District. 

Dec. 16, 1941 Letter from Miss Wunderle to the 3rd 
Civil Service District, advising of her “discharge with 
prejudice” and asking information as to “what rights I 
have under these circumstances”. 

Jan. 20, 1942 Letter from the 3rd Civil Service Dis¬ 
trict to Miss Wunderle advising her that the matters of 
dismissal from government service “do not come under 
the jurisdiction of this office” and “appeals or cor¬ 
respondence you wish to address in connection with your 
dismissal should be forwarded to . . . the department in 
which you were employed.” (No further information was 
given by any government agency as to the meaning of 
“discharge with prejudice”.) 

Jan. 12, 1942 Letter from Senator Davis, at the re¬ 
quest of Miss Wunderle, to the Philadelphia Navy Yard, 
seeking information concerning her dismissal. 
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Jan. 17, 1942 Letter from the Commandant of Phila¬ 
delphia Navy Yard to Senator Davis, advising that Miss 
Wunderle had been discharged after very thorough and 
complete investigation, and that no additional information 
had come to the attention of Navy Officials justifying 
change of that action. 

May 13, 1942 Letter from Miss Wunderle to the Com¬ 
mandant of the Philadelphia Navy Yard complaining that 
because of her discharge with prejudice she had been un¬ 
able to obtain employment elsewhere, and asking for a 
recommendation as to her work record. 

May 10, 1942 Letter from Philadelphia Navy Yard 
conveying a statement that Miss Wunderle had served 
as telephone operator at the Navy Yard and that she had 
been dismissed on November 2S, 1941 in accordance with 
an Act of June 28, 1940, Public 761, 76th Congress. (This 
Act has to do only with persons with loyalty that is ques¬ 
tionable, and hence the communication in effect stated 
that she had been discharged for disloyalty.) 

20 Aug. 29, 1942 Letter from Miss Wunderle to 
President Franklin D. Roosevelt, outlining the cir¬ 
cumstances of her removal from her position, giving as¬ 
surances of her loyalty, and requesting that she be re¬ 
stored to her position. 

Sept. 24, 1942 Letter from Miss Wunderle to the Com¬ 
mandant of the Philadelphia Navy Yard protesting her 
discharge from the Navy as unfair, outlining her unsuc¬ 
cessful efforts to secure other employment, referring to 
her long experience as a competent telephone operator 
and making an earnest plea that she be restored to her 
position. 

Sept. 26, 1942 Letter from the Commandant of the 
Philadelphia Navy Yard to Miss Wunderle, as follows: 
“With reference to your letter of September 24, your 
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case was carefully considered at the time and it is there¬ 
fore impossible for me to reopen it.” This constituted 
the entire letter of that date. 

Oct. 12, 1942 Letter from Asst. Secretary of the Navy 
to Miss Wunderle, in reply to her letter to President 
Roosevelt of August 29, advising that the entire file had 
been reviewed and no reason found to warrant a change 
in the action taken. 

Jan. 22, 1943 Letter from Navy League Service to Miss 
Wunderle, inclosing a copy of a letter from the Federal 
Bureau of Investigation, denying a request for informa¬ 
tion available to the F. B. I. concerning the charge of dis¬ 
loyalty against Miss Wunderle. 

Feb. 8, 1943 Letter from Miss Wunderle to District 
Communication Superintendent, Philadelphia Navy Yard, 
complaining that because of the nature of her discharge, 
she had been unable to obtain work elsewhere, and re¬ 
questing “Please state specifically what I did to warrant 
my discharge and what is this Public 671, 76th Con¬ 
gress? ... I am still out of employment due to the false 
charges that were placed against me, and therefore I 
again request a letter of recommendation. ” (No reply 
to this letter was ever received.) 

March 28, 1943 Letter from Miss Wunderle to the 
Office of the Secretary of the Navy, referring to his dis¬ 
charge, her inability to get other work, the fact that pay¬ 
ments on the mortgage on her home were delinquent and 
that she was being pressed by the mortgage holder, re¬ 
ferring to the need of all possible help in support of the 
war effort requesting a job in the Navy Department, and 
asking for an appointment with Capt. Atkins of the Office 
of the Secretary of the Navy. 

April 7, 1943 Letter from Capt. Atkins to Miss Wun¬ 
derle, advising “As much as I regret the circumstances 
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affecting your employment, I can give you no encourage¬ 
ment whatever as to any possibility of reopening your 
case so far as concerns employment by the Navy Depart¬ 
ment, unless and until there might be some possibility of 
a recommendation to that effect by the Commandant of 
the Navy Yard.” 

April 9, 1943 Letter from Miss Wunderle to the 
Commandant of the Philadelphia Navy Yard, stating that 
she understood the Yard was in dire need of civilian 
help, and requesting that her name be placed on the em¬ 
ployment list. 

April 14, 1943 Letter from the Commandant of the 
Navy Yard stating “On receipt of your letter of April 9 
I have personally reviewed your case. I regret that it is 
impossible for me to place your name on the employment 
list.” This constituted the entire letter of that date. 

April 28, 1943 Letter from Miss Wunderle to the 
Commandant of the Navy Yard informing him that she 
still did not know why she was “dragged out of the Navy 
Yard so cruelly”, asserting that she was discharged for 
something that she did not do, and requesting “Will you 
please make another investigation of these charges.” 

21 April 29, 1943 Letter from Commandant of the 
Navy Yard to Miss Wunderle as follows: “Your 
letter of April 2S, 1943 is acknowledged. There is noth¬ 
ing further to add to my letter of 14 April 1943.” This 
was the entire message contained in that letter. 

Aug. 13, 1943 Letter from Miss Wunderle to Ralph 
A. Bard, Asst. Secretary of the Navy, outlining her 
efforts to secure reinstatement to her employment or to 
obtain other employment, and requesting “May I have a 
heart-to-heart talk with you, Capt. Atkins and the Di¬ 
rector of Naval Intelligence, at a time convenient to you?” 
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Aug. 31, 1943 Letter from Special Assistant to the 
Assistant Secretary of the Navy to Miss Wunderle, ad¬ 
vising “I see no advantage to be gained by any meeting 
at this time with Capt. Atkins and a representative of 
the Office of Naval Intelligence.’’ 

Nov. 8, 1943 Letter from Miss Wunderle to the Presi¬ 
dent’s Committee on Fair Employment Practices, stating 
the circumstances of her discharge from the Navy, assert¬ 
ing that she did not commit the acts charged, and conclud¬ 
ing “What am I to do?” This letter was referred to the 
Philadelphia Navy Yard for reply. 

Jan. 25, 1944 Letter from President’s Committee on 
Fair Employment Practices to Miss Wunderle, making 
reference to her complaint, and a subsequent letter of 
January 17, 1944, and advising “This office is personally 
taking up some 30 complaints with the Navy Yard . . . 
Your complaint should come up for consideration before 
many days. We shall inform you of the outcome.” 

March 3, 1944 Letter from Senator David I. Walsh to 
the Navy Department, requesting information concerning 
Miss Wunderle’s discharge. 

March 8, 1944 Letter from the Secretary of the Navy 
to Senator W^alsh, outlining the circumstances and stating 
a conclusion that the discharge was proper and in accord¬ 
ance with law. 

April 12, 1944 Plaintiff personally called at the office 
of Senator David I. Walsh, and of Congressman Vinson 
of Georgia, requesting their assistance. She also went to 
the office of the Secretary of the Navy seeking an inter¬ 
view with him or with Capt. Lovette, Asst. Director of 
Naval Intelligence, but she was told that both were out 
of 'own. Capt. Lovette appeared shortly thereafter, how¬ 
ever, and listened to her story. He thereupon referred 
her to Commander W. E. Thomas, who told her that he 
could do nothing for her. She then tried to contact Con- 
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gressman Hugh D. Scott, but was not successful. She 
then called the Department of Justice to make an ap¬ 
pointment with John Edgar Hoover, and the appointment 
was made for April 15. 

April 15, 1944 Miss Wunderle personally appeared at 
the office of John Edgar Hoover, but was directed to see 
Mr. Hayden, who told her that her problem seemed to be 
one purely between her and the Navy Department. She 
then made another attempt to contact the Secretary of 
the Navy, but was referred to Mr. Piozet, with whom an 
appointment was made for 4 o’clock that day. She 
finally saw him at 4:50 p.m., and undertook to discuss the 
charges against her, but was informed by him that the 
decision of the Secretary of the Navy was final. She 
then asked Mr. Piozet if she could see the Secretary of 
the Navy, and he advised her that she could not. 

April 17, 1944 Miss Wunderle called at the State De¬ 
partment to ascertain whether a passport had ever been 
issued in her name for a trip to Germany. (She was 
subsequently advised that no such passport had been 
issued.) She telephoned Admiral Leahy’s office to make 
an appointment, but was told that the Admiral was out 
of town. She related her story to Lt. Comdr. 
22 Smith, who advised her that perhaps the Navy was 
so busy that they could not investigate her case 
more fully, and suggested that she get another job for 
the time being. She then contacted the office of Attorney 
General Biddle, but was referred to Mr. Nathan Franke, 
who listened to her story and said there was nothing he 
could do for her. 

July, 1944 Miss Wunderle submitted to Congress a pe¬ 
tition for relief, signed by approximately 200 citizens. 
She asked, among other things, for a fair and impartial 
hearing and decision of the charges against her. 
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Aug. 3, 1944 Letter from the President’s Committee 
on Fair Employment Practices to Miss Wnnderle, advis¬ 
ing that a discussion of her complaint with her was de¬ 
sired before taking further action. 

Aug. 15, 1944 Letter from President’s Committee on 
Fair Employment Practices advising that the Committee’s 
jurisdiction extended only to discrimination in employ¬ 
ment upon grounds of race, creed, color or national 
origin, and that her case was not regarded as coming 
within any of those categories. 

Aug. 24, 1945 Letter from Miss Wunderle to the 3rd 
Civil Service District protesting that she had been dis¬ 
charged on false charges. 

Jan. 7, 1946 Letter from Miss Wunderle to President 
Harry S. Truman, complaining that she had been re¬ 
moved from service in the Navy Department on false 
charges, and stating specifically “I have had no trial nor 
have I been allowed to face any accusers . . . Not only 
have I been deprived the rights of an American . . . but 
I have been deprived of all human rights ... I make 
this earnest personal appeal to you to use your powers 
to vindicate me and adjust the wrong which has been 
done. 

Feb. 1, 1946 Letter from the Chief of Industrial Rela¬ 
tion of the Navy Department in reply to the letter to 
President Truman, advising her that “The matter of 
your discharge . . . has again been carefully considered. 
. . . The Department is unable to find any evidence to 
support a conclusion that the action affecting your dis¬ 
charge was unwarranted. 

Aug. 22, 1946 Letter from Miss Wunderle to Rear 
Admiral A .E. Watson, at Philadelphia Naval Base, pro¬ 
testing that she had been discharged on false charges, 
requesting that he look into the record of her discharge 
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and give her a letter that might assist her in her quest 
for vindication. 

Sept. 16, 1946 Letter from Miss Wunderle to Admiral 
Chester W. Nimitz, Chief of Naval Operations, requesting 
him to review the record of her dismissal. 

Jan. 14, 1947 Letter from Miss Wunderle to Admiral 
Nimitz advising that she had not had a reply to her letter 
of September 16, 1946. 

Jan. 15, 1947 Letter from Comdr. E. B. Fluckey to 
Miss Wunderle on behalf of Admiral Nimitz, advising 
that the letter of September 16 and attached petition had 
not been received, requesting that she provide additional 
information concerning it, and presenting the Admiral’s 
sincere explanation for her failure to receive a reply to 
the earlier letter. 

Jan. 20, 1947 Letter from Miss Wunderle to Comdr. 
Fluckey, providing information concerning her letter of 
September 16, 1946. 

I 

Jan. 22, 1947 Comdr. Fluckey acknowledge receipt of 
Plaintiff’s letter of Januarv 20. 

23 Jan. 28, 1947 Letter from Rear Admiral P. B. 

Nibecker, advising plaintiff’s letter of September 
16, 1946 had been referred to him for reply, that the 
matter of her discharge from the Philadelphia Naval 
Ship Yard had again been carefully considered, but that 
no evidence had been found to support a conclusion that 
the discharge was unwarranted. 

Jan. 29, 1947 Letter from Miss Wunderle to Admiral 
Nimitz protesting the conclusion stated in his letter of 
January 28, 1947. 

July 18, 1947 Letter from Miss Wunderle to General 
George C. Marshall, Secretary of State, outlining circum¬ 
stances of her discharge from the Navy Department, pro- 
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testing that it was based on false charges, and request¬ 
ing him to take steps to assist her to vindicate herself 
and relieve her of prolonged anxiety and suffering. 

Aug. 5, 1947 Letter from Jack D. Neal of the State 
Department, advising Miss Wunderle that her letter to 
General Marshall had been referred to the Navy Depart¬ 
ment. 

Nov. 8, 1947 Letter from Miss Wunderle to Vice Ad¬ 
miral James A. Kauffman, Commandant, U. S. Naval 
Base, Philadelphia, making application for employment, 
protesting her innocence of the charges for which she 
was dismissed, and requesting his personal consideration. 

Nov. 13, 1947 Letter from Admiral Kauffman to Miss 
Wunderle, advising that he had given her application 
careful consideration, and that he deemed it inadvisable 
to approve her request for reinstatement to the position 
of telephone operator or other employment at that head¬ 
quarters. 

Dec. 1, 1947 Letter from Miss Wunderle to A dmi ral 
Kauffman stating that someone had made false charges 
against her and continued to bar her from employment, 
and asked that this individual, unknown to her, be investi¬ 
gated. 

Dec. 1, 1947 Letter from Miss Wunderle to Mr. Neal 
advising that she had received no reply from the Navy 
Department to her letter to General Marshall, and re¬ 
questing “To whom in the Navy Department was my let¬ 
ter forwarded?” 

Dec. 5, 1947 Letter from Acting Commandant of the 
Philadelphia Navy Yard, advising her that recent refusal 
to reinstate her was based entirely on the record of her 
case, which had been closed before either he, the Acting 
Commandant, or the Commandant arrived at that station, 
“based solely on the record, I do not see how we can 
reopen it.” 
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Dec. 15, 1947 Letter from Mr. Neal to Miss Wunderle, 
again advising her that her letter to General Marshall 
was sent to the Navy Department and further that her 
letter of December 1, 1947 was being forwarded to the 
Navy Department. 

Dec. 15, 1947 Letter from Miss Wunderle to Congress¬ 
man J. Parnell Thomas, protesting that she had been 
discharged on false charges, and seeking his assistance. 

Dec. 15, 1947 Letter to Senator Ferguson, Chairman 
of the Senate committee investigating the National De¬ 
fense Program, outlining the circumstances of her dis¬ 
charge from the Navy and requesting investigation. 

Jan. 12, 1948 Letter from Chief Counsel of the above 
investigating committee to Miss Wunderle, advising that 
her complaint was not within the jurisdiction of that com¬ 
mittee, but that he w^as transmiting it to Senator Langer, 
Chairman of the Senate Committee for Civil Serv¬ 
ice. 

24 Jan. 31, 1948 Letter from Miss Wunderle to 
Hon. John L. Sullivan, Secretary of the Navy, 
protesting her dismissal from her position in the Navy 
Department, and asking him to make a personal and 
complete investigation. 

Feb. 3, 1948 Letter from administrative officer of the 
Secretary of the Navy to Miss Wunderle, advising that 
her communication to Secretary Sullivan had been for¬ 
warded to “appropriate Navy Department Officials for 
consideration and necessary action.” 

Feb. 13, 1948 Letter from Admiral P. B. Nibecker to 
Miss Wunderle in reply to her letter to Secretary Sulli¬ 
van, advising “I can find no basis for ordering your re¬ 
instatement to duty.” 
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Feb. 19, 1948 Letter from Miss Wunderle to Com¬ 
mandant of the Naval Base, Philadelphia, requesting re¬ 
consideration of her application for employment. 

Feb. 25, 1948 Letter to Miss Wunderle from Phila¬ 
delphia Naval Base, in reply to her letter of February 
19,1948, advising that irrevocable decision had been made, 
that her application for reinstatement could not be ap¬ 
proved. 

Aug. 31, 1948 Letter from Miss Wunderle to Admiral 
William D. Leahy, Chief of Staff, outlining the circum¬ 
stances of her dismissal, her failure to obtain employment 
or reinstatement, and closing “If there is anything you 
can do to alleviate this terrible, terrible situation, I shall 
be ever so grateful.” 

Sept. 4, 1948 Letter from the White House to Miss 
Wunderle, advising that at the direction of Admiral 
Leahy her letter of August 31 had been forwarded to the 
Office of Industrial Relations, Navy Department 

Dec. 11, 1948 Letter from Miss Wunderle to Office of 
Industrial Relations, Navy Department, advising that she 
had received no reply to her letter to Admiral Leahy. 

Dec. 22, 1948 Letter from Office of Industrial Relations 
to Miss Wunderle, stating “You have been advised on a 
number of occasions that your case was painstakingly re¬ 
viewed in the Department, and it is considered that your 
removal from employment at the Naval Ship Yard, Phila¬ 
delphia, was not unwarranted.” 

June 15, 1949 Letter from Miss Wunderle to Regional 
Director, 3rd Civil Service District, referring to recent 
amendments of the Civil Service Regulations to which 
she, as an honorably discharged veteran of World War I, 
seemed to have special rights under Section 14 of the 
Veterans Preference Act that would entitle her to be re¬ 
stored to duty. She complained that she had had no hear- 
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mg, and therefore made a request for a hearing before 
the Civil Service Commission. 

July 17, 1949 Letter from 4th Civil Service District to 
Miss Wunderle, advising that her request for an appeal 
or for a hearing could not be granted. 

July 17, 1951 Letter from Miss Wunderle to the Secre¬ 
tary of the Navy, requesting copy of her annual leave 
record for the years 1935 to 1941, inclusive, for the pur¬ 
pose of establishing that she was on duty in the ship yard 
in Philadelphia at all times it was claimed she had made 
a trip to Germany. 

Aug. 29, 1951 Letter from the Chief of Staff of the 
4th Naval District, advising that her annual leave records 
were not available at that headquarters. 

25 Sept. 12, 1951 Letter from plaintiff’s attorney 
to the Secretary of the Navy referring to advice 
that the annual leave records were not available at the 
4th Naval District Headquarters, again requesting that a 
record of her annual leave from 1935 to 1941 be provided, 
and closing, “It will be greatly appreciated if you -will 
have this request referred to the proper headquarters 
and direct that the information be provided to me as 
attorney for Miss Wunderle.” 

Oct. 8, 1951 Letter from the Office of Industrial Rela¬ 
tions, Navy Department, to Miss Wunderle’s attorney, 
advising “We are endeavoring to obtain the annual leave 
record of Miss Margaret A. Wunderle for the period 
1935 to 1951 ... as soon as report is received you will 
be further advised.” 

Dec. 28, 1951 Letter from the Office of Industrial Re¬ 
lations, Navy Department, to Miss Wunderle’s attorney, 
advising that an exhaustive search for the annual and 
sick leave records of Miss Wunderle had been made. This 
letter also advised that prior to May 1, 1945 it had not 
been the practice to retain leave records permanently. 
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26 Filed Apr 25 1952 Harry M. Hull, Clerk 

Motion for Summary Judment 

Comes now the defendant by his attorney, the United 
States Attorney, and moves for summary judgment on 
the pleadings and exhibits filed with this motion for the 
reason that it appears on the face of said complaint that 
the cause or causes of action asserted by the plaintiff 
are stale in that if the plaintiff ever had any cause of 
action against the defendant by reason of any of the 
allegations of said complaint, said cause of action accrued 
over ten years before the filing of said complaint and 
hence is barred by laches. 

/s/ Charles M. Irelan 

CHARLES M. IRELAN 
United States Attorney 

/s/ Ross O’Donoghue 

ROSS O’DONOGHUE 
Assistant United States 
Attorney 

/s/ Frederick G. Smithson 

FREDERICK G. SMITHSON 
Assistant United States 
Attorney 

• • • • 

27 Filed Apr 25 1952 Harry M. Hull, Clerk 

Affidavit 

I, Philip F. Wakeman, Captain, United States Navy, 
being duly sworn, depose and say that I am Deputy Chief 
of the Office of Industrial Relations, Department of the 
Navy, and am the lawful custodian of the records of the 
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Department of the Navy relative to Margaret A. Wun- 
dirle; that I have caused said records to be examined 
and reviewed, and do hereby certify that the attached 
documents numbered Exhibits 1-6 are authentic copies 
of the official records of the Department of the Navy rela¬ 
tive to the separation from government service of said 
Margaret A. Wunderle: that said separation and all steps 
taken to effect said separation were done at the direction 
of the Under Secretary of the Navy pursuant to Public 
Law 671, dated June 28, 1940, chapter 440, 76th Cong., 
3d sess., 54 Stat. 676, 679. 

/s/ Philip F. Wakeman 

Subscribed and sworn to before me, a Notary Public, 
in and for the District of Columbia, this 24th day of 
April, 1952. 

/s/ Agnes M. Gallagher 

(SEAL) 

My commission expires Sept. 14, 1953. 

28 Filed Apr 25 1952 Harry M. Hull, Clerk 

Exhibit 1 

(SC)LL P19-1 
SOSED-1A-HD-6/23 
JUL 2 1941 

From: The Secretary of the Navy. 

To: The Commandant, Navy Yard, Philadelphia, Pa. 

Subject: "Wunderle, Margaret A., Senior Telephone Op¬ 
erator, Navy Yard, Philadelphia—Removal of. 

References: (a) Comdt’s confidential ltr. A6-8, dated 

2 June 1941. 

(b) Comdt’s confidential ltr. A6-8, dated 

3 June 1941. 
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(c) SecNav confidential circular ltr., 
SOSED-O-Kr-9/11, (SC)LL/P19-1, 
dated 11 September 1940. 

(d) SecNav confidential ltr. (SO)AS -5/LL 
Serial no. 0398016, dated 22 May 1941. 

(e) SecNav confidential circular ltr., 

(SC) LL/P19-1, SOSED-1A-HD-6/24, 
dated 25 June 1941. 

1. Reference (a) reports the summary suspension of 
the subject employee as authorized in reference (d). Ref¬ 
erence (b) recommends the permanent removal of this 
employee because her retention is considered to be inimical 
to the interest of national security. Reference (a) for¬ 
wards reports of an investigation of this employee after 
careful consideration. 

2. After careful consideration of the recommendations 
and reports in this case the Secretary of the Navy is of 
the opinion that the removal of this employee is war¬ 
ranted by the demands of national security. You are 
therefore authorized to remove Margaret A. Wunderle, 
Senior Telephone Operator, from employment at the Navy 
Yard, Philadelphia, in accordance with Section 6 of the 
Act of 28 June 1940 (Public No. 671-76th Congress). In 
compliance with the last proviso of Section 6 of the Act 
referred to, final discharge would not be issued until at 
least thirty days after removal. 

3. As directed in reference (e), the subject employee 
will be given an opportunity personally to appear before 
the Commandant or an officer designated by him and will 
be given in writing the reasons for her removal. In addi¬ 
tion to the general paragraph suggested in paragraph 9 
of reference (e), it is further suggested that the notice of 
reasons for removal be stated as follows: 
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“You have been reliably reported to have demonstrated 
in your actions and in your speech an adherence to and 
enthusiasm for the methods and policy of the existing 
Nazi administration of the German Government. You 
have maintained your contact with that country by recent 
visits there and by association with organizations here 
which are reputed to further the purposes of that Gov¬ 
ernment. 

29 “The foregoing evidence establishes the opinion 
of the Secretary of the Navy that your retention 

in the employ of this Government would be contrary to 
the interest of national security, and your employment 
is accordingly terminated, as warranted by the demands 
of national security.” 

Bv direction of the Secretary of the Navy. 

RALPH A. BARD 

Coopy to: 

ONI 

Mr. Piozet 

CERTIFIED TO BE A TRUE COPY 
/s/ M. J. OTTILIE 
M. J. OTTILIE 

30 Filed Apr 25 1952 Harry M. Hull, Clerk 

Exhibit 2 

TRANSCRIPT OF NOTES OF INTERVIEW AC¬ 
CORDED MISS MARGARET WTJNDERLE, on Tues¬ 
day, 22 July 1941, at 3:00 p.m., at the Navy Yard, Phila¬ 
delphia, Pa. 

BY LIEUTENANT COMMANDER S. W. TOWN¬ 
SEND, U.S.N.R.: 

The purpose of this visit, I suppose, is our letter of 
July 11th? 
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BY MISS WUNDERLE: 

Yes; that is right. 

BY LIEUT. COMDR. TOWNSEND: 

In paragraph 2 of that letter you have the opportunity 
of requesting a personal interview. 

BY MISS WUNDERLE: 

Mr. Townsend, I would like to know why I was sus¬ 
pended—why I was removed from duty. 

BY LIEUT. COMDR. TOWNSEND; 

I hand you herewith the charges. 

(Miss Wunderle was handed a copy of the charges 
preferred against her, copy appended hereto. Miss Wun¬ 
derle read the charges.) 

BY MISS WUNDERLE: 

I have read these charges and they are absolutely false. 
I have never been in Germany in my life. I have never 
written a letter to Germany, as a matter of fact, for at 
least 15 or 20 vears, when mv mother visited there. I 
belong to no organization of any kind whatsoever. As a 
matter of fact, I have always been opposed to them. I 
was born in the United States. I w r as honorably dis- 
31 charged from the last World War, and, as far as 
my integrity to the United States and to the Gov¬ 
ernment is concerned by record proves that. My records 
prove that. 

BY LIEUT. COMDR. TOWNSEND: 

Is there anything further that you may care to say? 

BY MISS WUNDERLE: 

There is nothing else for me to say under these condi¬ 
tions. Of course, I have no funds and no money, and all 
my money is tied up. There is nothing else to say except 
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that these are absolutely false charges. I belong to none 
of these organizations and never went near them. I never 
tried to contact one and if I had been contacted I cer¬ 
tainly would have refused it. 

BY LIEUT. COMDR. TOWNSEND: 

You understand, from the Commandant’s letter of 11 
July, that you have a period of 30 days from that date 
to present a written statement, or an affidavit, or both? 

BY MISS WUNDERLE: 

Yes. 

BY LIEUT. COMDR. TOWNSEND: 

That, of course, is the principal purpose of this inter¬ 
view, to give you a copy of the charges and to further in¬ 
form you of the 30 day period from 11 July. 

BY MISS WUNDERLE: 

Incidentally, Mr. Townsend, the people in the office, on 
several occasions, have started to bring up the subject of 
Germany and Hitler, and I said I did not know the man 
and anything about his policies. They asked me who 
would win the war and I told them they could read all 
about it in the newspapers. They turned around 
32 and called me a German. I said, “Do not call me 
a German, I am an American.” 

May I have this paper, Mr. Townsend, please? 

BY LIEUT. COMDR. TOWNSEND: 

Yes. (Miss Wunderle retained a copy of the charges.) 

Well, Miss W T underle, as far as we are concerned here 
the interview is terminated. You have until the 11th of 
August to make a written reply. 


BY MISS WUNDERLE: 

I had a conversation with Mr. Schroeter a couple of 
weeks ago. I came down here. I was wondering if I 
could mention that in the affidavit . 

BY LIEUT. COMDR. TOWNSEND: 

You may mention anything you wish. 

BY MISS WUNDERLE: 

Let me see, there is something else I want to ask you. 
Would I be allowed to mention the case of the British 
ship when they had no telephone? 

BY LIEUT. COMDR. TOWNSEND: 

I cannot advise you as to what to say. 

BY MISS WUNDERLE: 

My sentiments have been with nobody but my own 
country and the policies of it. As you say, I can mention 
anything I care to in the affidavit. I think my actions 
have shown that, and my record has shown that and 
everything else. Thank you, Mr. Towmsend. 

(Miss Wunderle withdrew.) 

CERTIFIED TO BE A TRUE COPY 

/s/ M. J. Ottilie 
M. J. OTTILIE 
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33 Filed Apr 25 1952 Harry M. Hull, Clerk 

Exhibit 3 

IN REPLY ADDRESS 
The Commandant 

U. S. Navy Y’ard, Philadelphia, Pa. 

And Refer to No. 

LO)18) 

A6-S 

UNITED STATES NAVY YARD 
Philadelphia, Pa. 

1 August 1941 

From: Commandant 

To: Assistant Secretary of the Navy 
(Short Establishments Division) 

SUBJECT: Wunderle, Margaret A., Senior Telephone 
Operator—Recommending Discharge of 

Reference: (a) SecNav conf. ltr. (SC)LL/P19-1, 

SOSED-1A-HD-6/23 dated 2 July 1941 

Enclosure: (A) Copy of Minutes of Conference dated 

22 July 1941 

(B) Sworn Statement from Miss Wunderle 
dated 28 July 1941. 

1. In accordance with the authority contained in refer¬ 
ence (a) Miss Margaret A. Wunderle was removed from 
employment in the Navy Yard on 11 July 1941. 

2. On 22 July 1941 Miss Wunderle appeared before 
the District Communication Officer and was given a letter 
containing the reasons for her removal and informed that 
in accordance with the provisions of Section 6 of the Act 
of 28 June 1940 (Public No. 671—76th Congress) she had 
the right to present a statement, affidavits, or both, to 
show cause why she should not be discharged from further 
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employment. A copy of the minutes of this interview are 
forwarded herewith, Enclosure (A). 

3. Enclosure (B) w’as received 31 July 1941 and has 
been given careful consideration. 

4. The entire record of Miss Wundrele has been re¬ 
viewed and the Commandant recommends her discharge 
from further employment. 

/s/ A. E. Watson 
A. E. WATSON 

CERTIFIED TO BE A TREE COPY 

/s/ M. J. Ottilie 
M. J. OTTILIE 


34 Filed Apr 25 1952 Harry M. Hull, Clerk 


Exhibit 4 


(SC)LL/P19-1 
SO SED-1A-HB-11/24 

NOV 27 1941 


From: The Secretary of the Navy. 


To: The Commandant, U. S. Navy Yard, Philadelphia, Pa. 

Subject: Wunderle, Margaret A., Senior Telephone Op¬ 
erator, Navy* Yard, Philadelphia—Removal of. 


References: 


(a) SecNav confidential ltr. (SC)LL/P19-1, 
SOSED-1A-HD-6/23, dated 2 July 
1941. 

(b) Comdt’s confidential ltr. LO)18), A6-8, 
dated 1 Aug. 1941. 

(c) Comdt’s confidential ltr. A6-8, dated 3 
June 1941. 

(d) SecNav confidential circular ltr. 
(SC)LL/P19-1, SOSED-1A-HD-6/24, 
dated 25 June 1941. 
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1. In reference (b) the Commandant states that after 
consideration of the statements submitted by the subject 
to show why she should be retained and not removed and 
after the careful reconsideration of other evidence in this 
case, he is of the opinion that his previous recommenda¬ 
tion of discharge in reference (c), approved by the Secre¬ 
tary of the Navy in reference (a), should be sustained, 
and that final removal of the subject should be approved. 

2. In accordance with the foregoing the final discharge 
with prejudice of Margaret A. Wunderle from employ¬ 
ment of the United States at the Navy Yard, Philadelphia, 
Pa., is approved as of the date of her removal by the 
Commandant. 

By direction of the Secretary of the Navy. 

RALPH A. BARD 

Copy to: 

0. N. I. 

Director of Personnel 
CERTIFIED TO BE A TRUE COPY 
/s/ M. J. Ottilie 
M. J. OTTILIE 

35 Filed Apr 25 1952 Harry M. Hull, Clerk 

Exhibit 5 

6329 Sherman St., 
Philadelphia, Penn. 
August 28, 1942 

Honorable Franklin D. Roosevelt, 

President of the United States, 

Washington, D. C. 

My dear Mr. President: 

During the last World War I served in the U. S. 
Naval Reserve as Yeoman F. I enlisted on July 26, 
1917, and after hostilities I was Honorably discharged 
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and transferred to the U. S. Civil Service as senior tele¬ 
phone operator and served in that capacity at the Phila¬ 
delphia Navy Yard for twenty four consecutive years. 

Then, out of a clear sky on June 4, 1941, while I was 
on duty I was suddenly relieved by the operator in charge 
and sent to another office, where I was handed a letter. 
That letter suspended me from duty for Administrative 
Reasons”. And I was taken out of the Navy Yard by 
a guard and an officer. 

For weeks I was in terrific suspense, not knowing why 
all this happened—and the anxiety which I endured was 
more than anyone could ever understand. However, on 
July 22, 1941, I called at the Navy Yard and there, I re¬ 
ceived another letter, a copy of the charges placed against 
me and accusing me of something which I did not do! 
Enclosed herewith is a copy of the accusations placed 
against me. 

Mr. President, I listen to all of your radio talks—and 
especially did I listen to the one you gave in September, 
1939, when you first declared the emergency. To me it 
had grave significance and as I understood it, you were 
telling the American people that our country is exposed 
to danger. And it was my belief that under those condi¬ 
tions every American should have done something con¬ 
structive about it, and especially persons in Government 
positions. This I tried to do and I was the first and only 
person in the telephone exchange to suggest expansion 
and improvement. And it worried me to see persons all 
around showing such indifference to your important proc¬ 
lamation. 

This terrible ordeal of losing my job and being de¬ 
prived of my inherent and legitimate rights as an 
36 American is not only causing me profound grief 
but it has made my Mother, who is a very old lady, 
seriously ill. 
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I have tried to find employment elsewhere but to this 
time have heard nothing. Also I made application to join 
the Women’s Naval Reserve and there to, I was rejected. 
Therefore, I make this earnest appeal to you, Our Presi¬ 
dent, to please restore me to my former status or any 
other job that would be of service to you and the Country. 

Respectfully yours, 

/s/ Margaret A. Wunderle 
(Miss) 

CERTIFIED TO BE A TRUE COPY: 

/s/ M. J. Ottilie 
M. J. OTTILIE 

37 Filed Apr 25 1952 Harry M. Hull, Clerk 

Exhibit 6 

(SC)LL/P19-1 

SOSED-2C-FXW/dg-9/18 

CONFIDENTIAL 

OCT 12 1942 

Dear Miss Wunderle: 

By reference from the White House receipt is acknowl¬ 
edged of your letter of August 28, 1942, addressed to 
the President, in connection with your discharge in the 
interests of National Security from employment at the 
Philadelphia Navy Yard. In your letter you request re¬ 
instatement at the Philadelphia Navy Yard. 

Upon receipt of your letter the entire file in this case 
w^as reviewed, and no reason is found to warrant a change 
in the opinion of the Secretary of the Navy that your dis¬ 
charge under the provisions of Section 6 of the Act of 
28 June 1940 (Public No. 671—76th Congress) was war- 
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ranted in the interests of National Security. No further 
action in this matter is contemplated. 

Very truly yours, 

Ralph A. Bard 
Miss Margaret A. Wunderle 
6329 Sherman Street 
Philadelphia, Pennsylvania 
cc: ONI 

Director of Personnel 
Com 4ND 

CERTIFIED TO BE A TRUE COPY. 

/s/ M. J. Ottilie 
M. J. OTTILIE 

38 Filed May 16 1952 Harry M. Hull, Clerk 

Memorandum of Court 

This case is before the Court on cross motions for 
summary judgment. 

At the hearing of these motions, the Court inquired of 
counsel whether any good purpose w T ould be served by a 
hearing at which testimony would be taken, and whether 
everything is now- before the Court that could be brought 
up at such a hearing. Counsel for plaintiff and counsel 
for the Government were in agreement that no good pur¬ 
pose would be served by a hearing, that everything is 
now before the Court that could properly be brought out 
at a hearing. Accordingly, the Court proceeds to make 
disposition of the case on the pending motions. 

Plaintiff seeks an order declaring that the plaintiff was 
illegally discharged, effective July 11, 1941, from the posi¬ 
tion of senior telephone operator and that said discharge 
is without any legal force and effect; further, that an 
order be entered herein directing the defendant to restore 
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plaintiff to the position from which she was so illegally 
discharged, effective July 11, 1941, or to a similar posi¬ 
tion, with all rights, privileges and benefits appertaining 
to said position, with the same standing and with like 
effect as if said illegal discharge had not been made and 
as if her service had been continuous from July 10, 1941, 
to the present time. 

The defendant, Secretary, Department of the Navy, 
United States, has answered, claiming, among other 
things, that plaintiff received a final discharge with preju¬ 
dice as of November 28, 1941, and that as of 
39 that date plaintiff had exhausted all her adminis¬ 
trative remedies, and that the complaint is barred 
by laches in that a period in excess of ten years has 
elapsed from the date of plaintiff’s final discharge until 
the filing of the complaint herein on January 23, 1952. 

The record is clear that the plaintiff w*as “suspended 
from duty for administrative reasons” on May 29, 1941; 
that on July 11, 1941, she was advised that she was “re¬ 
moved from further employment” and that opportunity 
for answering personally and in writing, or both, would 
be provided, if she desired. On her making such a re¬ 
quest, she appeared before the District Communication 
Officer and was given a statement relating the grounds 
for terminating her services. On November 2S, 1941, she 
was advised that “you are hereby discharged, with preju¬ 
dice, from further employment in the Navy Yard, Phila¬ 
delphia, as of the date of your removal, viz., 11 July, 
1941.” 

The Court believes that plaintiff’s rights are barred by 
laches under the authority of Grasse v. Snyder , 192 F. 
(2d) 35, 79 W. L. R. 1299. The correspondence and per¬ 
sonal conferences between plaintiff and various Govern¬ 
ment officials, details of which are attached to the com¬ 
plaint and as exhibits to plaintiff’s affidavit, do not, in 
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the opinion of the Court, serve to excuse the delay or 
remove the case from the bar of the doctrine of laches. 

Accordingly, the motion of plaintiff for summary judg¬ 
ment is denied, and that of defendant is granted. 

Settle judgment on notice. 

/s/ Walter M. Bastian 
Judge 

May 16, 1952 

• • t • 

40 Filed Jun 3 1952 Harry M. Hull, Clerk 

Judgment 

This action having come on for hearing on cross 
motions for summary judgment, and the Court having 
granted defendant’s motion and denied plaintiff’s in ac¬ 
cordance with the Memorandum of Court filed in this 
action on May 16,1952, it is hereby 

ORDERED and ADJUDGED, That judgment be en¬ 
tered herein in favor of the defendant "with costs. 

/s/ Walter M. Bastian 
Judge 

Date May 28, 1952 

• • • • 

41 Filed Jun 25 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that the plaintiff in the above- 
entitled case appeals to the United States Circuit Court 
of Appeals for the District of Columbia from the judg¬ 
ment in favor of the defendant entered in this case on 
June 3, 1952. 

/s/ Keith L. Seegmiller 
Keith L. Seegmiller 
Attorney for the Plaintiff 
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QUESTION PRESENTED 

1. Whether appellant’s claim is barred by operation of the 
doctrine of laches. 
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®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11502 

Margaret A. Wunderle, appellant 


v. 


Dan A. Kimball, Secretary of the Department of the 

Navy, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant was employed as a telephone operator at the 
United States Navy Yard, Philadelphia, Pennsylvania. By 
letter of May 29, 1941, she was suspended from duty for ad¬ 
ministrative reasons (J. A. 6). On July 11, 1941, appellant 
was informed by letter of the Commandant of the Philadelphia 
Navy Yard that she w r as removed from further employment 
at that Yard, and if she wished to appear personally, as pro¬ 
vided in Section 6 of Public Law 671, she should request such 
an opportunity in writing to the District Communication Offi¬ 
cer (J. A. 8). On July 22, 1941, appellant appeared before 
the District Communication Officer, Lt. Commander S. W. 
Townsend, and was furnished at that time with a statement 
of charges against her (J. A. 10). By letter of July 28, 1941, 
appellant replied to the charges pending against her (J. A. 11- 
16). By letter of November 28, 1941, appellant was advised 
that her statement, setting forth the reasons why she should 
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not be removed from employment, had been given careful con¬ 
sideration, but that the facts contained in the statement were 
not considered sufficient to justify her continued employment. 
By this letter appellant was notified that she was discharged, 
with prejudice, from further employment in the Philadelphia 
Navy Yard as of the date of her removal, July 11, 1941 
(J. A. 16). Thereafter, as the record discloses, appellant’s 
efforts to be restored to her position consisted of the writing 
of many letters to various influential people, including two 
Presidents of the United States, several Congressmen, J. Edgar 
Hoover, and others (J. A. 20-32). In this regard, reference 
is made to a letter dated August 28, 1942, from appellant to 
the Honorable Franklin D. Roosevelt, President of the United 
States (J. A. 42). In this letter appellant requested restora¬ 
tion to her former status or to any other job in the Federal 
service. In answer thereto, the Secretary of the Navy on 
October 12, 1942, caused a letter to be wTitten to appellant 
wherein she was advised that the entire file in her case was 
reviewed and no reason found to warrant a change in the 
opinion of the Secretary of the Navy, and that no further 
action in the matter was contemplated (J. A. 44). This suit 
was filed January 23, 1952. Appellee’s motion for summary 
judgment was granted (J. A. 47), and this appeal followed. 

STATUTE INVOLVED 

Section 6, Public Law 671, 76th Congress, Amending Title 
5, U. S. Code, Section 652. 

SUMMARY OF ARGUMENT 

Appellant, through her failure to take effective action to be 
restored to her position for a period of more than 10 years, is 
barred by the doctrine of laches from now asserting her claim. 

ARGUMENT 

Plaintiff’s delay of more than 10 years in commencing this 
action constitutes laches barring her claim 

Under the applicable code provision, 1 appellant had no ad¬ 
ministrative remedy after she was advised of her discharge 


1 Public Law 671, 76th Congress, Section 6; 54 Stat 679. 
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with prejudice on November 28, 1941. This suit was insti¬ 
tuted on January 23, 1952, more than ten years from the time 
appellant was notified of her discharge. Under the statute 
then in effect, Public Law 671, appellant was summarily re¬ 
moved from her position because of the demands of national 
security, and the removal was final. Thereafter, appellant’s 
only effective source of relief lay in a review by the Court. 

However, appellant contends she pursued another course 
which was open to her. Namely, that she sought reinstate¬ 
ment to her position, under the provisions of Public Law 671, 
by endeavoring to change the opinion of the Secretary of the 
Navy. 2 Assuming, but not conceding, the validity of this 
argument, appellant is placed in no stronger position. For the 
record discloses that on August 28, 1942, appellant requested 
President Roosevelt to restore her to her former status or any 
other job that would be of service to the country (J. A. 43). 
In response to this request she was informed by letter of Ralph 
A. Bard, Assistant Secretary of the Navy, on October 12,1942, 
that the entire file in her case was reviewed and that no reason 
was found to warrant a change in the opinion of the Secretary 
of the Navy. The last sentence of this letter is as follows: “No 
further action in this matter is contemplated .” [J. A. 44, em¬ 

phasis supplied.] Surely this reply closed the doors of admin¬ 
istrative relief to appellant and was the final administrative 
relief afforded by Public Law 671. In an analogous situation, 
where statutes and regulations give employees the right of 
appeal to the Civil Service Commission it has been held that 
the denial of an appeal by the Civil Service Commission ex¬ 
hausts the administrative relief. In the case of Grasse v. 
Snyder, 89 U. S. App. D. C. —, 192 F. 2d 35, the court, after 
finding that an appeal had been taken to the Board of Appeals 
of the Civil Service Commission and there denied, held (192 
F. 2d at 37): 

The Government correctly argues that the appeal de¬ 
cision by the Commission was final. 

' Public Law 671 provides, “* * * Those persons summarily removed 

under the authority o t this section may, if in the opinion of the Secretary 
concerned, subsequent investigation so warrants, be reinstated, • • *" 






On the same reasoning it is submitted, with regard to appel¬ 
lant’s contention, that the letter of Ralph A. Bard, dated Octo¬ 
ber 12, 1942, constituted the final administrative action avail¬ 
able to appellant. In this view, appellant delayed nine and 
one-half years before effectively pursuing her claim. 

Letters to the same effect were received by appellant in re¬ 
sponse to her many requests for restoration to employment and 
are in chronological order as follows (J. A. 22-32): 

Sept. 26, 1942, Letter from the Commandant of the 
Philadelphia Navy Yard to Miss Wunderle, as follows: 
“With reference to your letter of September 24, your 
case was carefully considered at the time and it is there¬ 
fore impossible for me to reopen it.” 

Oct. 12,1942, Letter from Asst. Secretary of the Navy 
to Miss Wunderle, in reply to her letter to President 
Roosevelt of August 29, advising that the entire file had 
been reviewed and no reason found to warrant a change 
in the action taken. 

April 14, 1943, Letter from the Commandant of the 
Navy Yard stating, “On receipt of your letter of April 
9 I have personally reviewed your case. I regret that 
it is impossible for me to place your name on the em¬ 
ployment list.” 

April 29,1943, Letter from Commandant of the Navy 
Yard to Miss Wunderle as follows: “Your letter of April 
28, 1943, is acknowledged. There is nothing further to 
add to my letter of 14 April 1943.” 

Aug. 31, 1943, Letter from Special Assistant to the 
Assistant Secretary of the Navy to Miss Wunderle, ad¬ 
vising, “I see no advantage to be gained by any meeting 
at this time with Capt. Atkins and a representative of 
the Office of Naval Intelligence.” 

March 8,1944, Letter from the Secretary of the Navy 
to Senator Walsh, outlining the circumstances and stat¬ 
ing a conclusion that the discharge was proper and in 
accordance with law. 

Feb. 1,1946, Letter from the Chief of Industrial Rela¬ 
tion of the Navy Department in reply to the letter to 
President Truman, advising her that “The matter of 
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your discharge * * * has again been carefully con¬ 
sidered. • • * * The Department is unable to find 

any evidence to support a conclusion that the action 
affecting your discharge was unwarranted.” 

Jan. 28, 1947, Letter from Rear Admiral P. B. Ni- 
becker, advising plaintiff’s letter of September 16,1946, 
had been referred to him for reply, that the matter of 
her discharge from the Philadelphia Naval Ship Yard 
had again been carefully considered, but that no evi¬ 
dence had been found to support a conclusion that the 
discharge was unwarranted. 

Nov. 13,1947, Letter from Admiral Kauffman to Miss 
Wunderle, advising that he had given her application 
careful consideration, and that he deemed it inadvisable 
to approve her request for reinstatemnt to the position 
of telephone operator or other employment at that head¬ 
quarters. 

Feb. 13,1948, Letter from Admiral P. B. Nibecker to 
Miss Wunderle in reply to her letter to Secretary Sulli¬ 
van, advising, “I can find no basis for ordering your 
reinstatement to duty.” 

Dec. 22, 1948, Letter from Office of Industrial Rela¬ 
tions to Miss Wunderle, stating, “You have been advised 
on a number of occasions that your case was painstak¬ 
ingly reviewed in the Department, and it is considered 
that your>removal from employment at the Naval Ship 
Yard, Philadelphia, was not unwarranted.” 

July 17,1949, Letter from 4th Civil Service District to 
Miss Wunderle, advising that her request for an appeal 
or for a hearing could not be granted. 

A study of the letters after October 12, 1942, shows mere 
reaffirmations of the final decision made on that date. Appel¬ 
lant’s theory of the correspondence after this date would lead 
us to believe that by the writing of the many letters herein she 
was in each instance, acting diligently to effectively assert her 
claim. Even assuming the correctness of this contention, ap¬ 
pellant concedes the action in the Navy Department became 
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final on December 22, 1948 (Appellant’s Brief, page 9). 3 It 
follows, as night does day, that if the action in the -Navy De¬ 
partment was then final, that appellant’s administrative reme¬ 
dies were exhausted. This is true, for the applicable statute, 
supra, made no provision for appeal to any other department 
or agency of the Government. So on appellant’s theory, it is 
submitted that the failure to effectively assert her claim for a 
period of twenty-five months was so dilatory- that the action 
below was proper. In Norris v. United States, 257 TiF. S. 77, an 
employee’s delay of 11 months was held to bar his claim. 

In view of the foregoing it is submitted that appellant 
should have taken steps necessary to effectively assert her 
claim within a reasonable time after November 28, 1941, the 
date of the notice of her removal In any event action should 
have been taken within a reasonable time after October 12, 
1942, the date she was advised the Secretary’s opinion was not 
changed and that no further action was contemplated. 

It is believed the correspondence after October 12, 1942, is 
insufficient to bar the operation of the doctrine of laches. The 
summary of correspondence shows that appellant sought as¬ 
sistance from a host of governmental officials, none of whom, 
under the law, could in any manner aid appellant. The same 
summary shows that appellant was not looking to any particu¬ 
lar source for assistance, for the summary discloses that while 
seeking assistance from one official she was at the same time 
seeking it from others. In this regard, the court’s attention 
is directed to the case of Grasse v. Snyder , supra. The plain¬ 
tiff in that case sued the Secretary of the Treasury for manda¬ 
tory injunction requiring the defendant to restore the plaintiff 
to his former position as a special investigator of the Alcohol 
Tax Unit of the Bureau of Internal Revenue. The Court, in 
its opinion at 192 F. 2d 37, found that the plaintiff had ended 
his active duty status with the government on September 27, 
1944, and during the month of December 1944 had applied to 
the Civil Service Commission for a position in another branch 

* This portion of appellant’s brief states, **• • •• -a*d It may be con¬ 
sidered that the action in the Department became.fln*l <om. December 22. 
1948. Suit was filed two years (25 months, to be exact) later but appellant 
did not abandon her claim during that period.” 


of the service. Two years later, in a letter dated June 20,1946, 
plaintiff notified the Civil Service Commission he was entitled 
to veterans preference, and he wished to file an appeal from 
his discharge, which was permitted and denied on September 
16, 1946, which denial was affirmed by the Chairman of the 
Board of Appeals and Review of the Civil Service Commission 
in December 1946, and subsequently on or about April 2,1948, 
plaintiff filed his complaint in the District Court. The Court 
remarked that the plaintiff in the Grasse case had contended 
he had written letters about his discharge after his appeal was 
finally decided and that he was acting diligently in a sincere 
effort to regain his position. The Court’s opinion is believed 
particularly pertinent at this point and is as follows: 


We are not impressed with plaintiff's contention that 
by writing vitriolic letters about his discharge to vari¬ 
ous influential people after his appeal was finally de¬ 
cided, he was acting diligently in a sincere effort to re¬ 
gain the position. 

(2) The following excerpt from U. S. ex. rel. Arant v. 
Lane , 1919, 249 U. S. 367, 372, 39 S. Ct. 293, 294, 63 
L. Ed. 650, involving a twenty-month delay, is particu¬ 
larly applicable to the situation presented here, viz: 

“When a public official is unlawfully removed from 
office, whether from disregard of the law by his superior 
or from mistake as to the facts of his case, obvious con¬ 
siderations of public policy make it of first importance 
that he should promptly take the action requisite to 
effectively assert his rights, to the end that if his con¬ 
tention be justified, the government service may be 
disturbed as little as possible, and that two salaries shall 
not be paid for a single service. 

“Under circumstances which rendered his return to 
the service impossible, except under the order of a court, 
the relator did nothing to effectively assert his claim for 
reinstatement to office for almost two years. Such a 
long delay must necessarily result in changes in the 
branch of the service to which he was attached, and in 


such an accumulation of unearned salary that, when 
unexplained, the manifest inequity which would result 
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from reinstating him renders the application of the 
doctrine of laches to his case peculiarly appropriate in 
the interests of justice and sound public policy.” 
[Emphasis supplied.] 

See also: U. S. ex rel. Cromwell v. Doyle, 1938, 69 
App. D. C. 215,99 F. 2d 448, certiorari denied, 306 U. S. 
640, 59 S. Ct. 488, 83 L. Ed. 1041 (2y 2 years); Caswell 
v. Morgenthau, 1938, 69 App. D. C. 15, 17, 98 F. 2d 296, 
certiorari denied, 305 U. S. 596, 59 S. Ct. 81, 83 L. Ed. 
378 (IS months). 

The Government correctly argues that the appeal de¬ 
cision by the Commission was final, that the position 
in question was one which obviously required and re¬ 
ceived a replacement, that, if the requested mandatory 
injunction issues, it will return plaintiff to the position 
which, at least in 1944, he said he didn’t want, some 
present employee must be dismissed to make room for 
plaintiff, and the Government must pay the large sum 
of accumulated salary demanded by plaintiff in double 
disbursements for one position. 

It behooves a discharged employee to act diligently, 
which plaintiff has failed to do. Plaintiff’s lack of dili¬ 
gence under these circumstances, where detriments were 
accumulating against the Government, constitutes 
laches which bars his claim even though we could decide 
otherwise that there is merit in his case. 

In addition to the foregoing it seems clear that appellant, 
in order to avoid the bar of laches, must have taken steps to 
effectively press her claim. In U. S. ex rel Arant v. Lane, 249 
U. S. 367, it was stated at page 372: 

When a public official is unlawfully removed from 
office, * * *, obvious considerations of public 
' policy make it of first importance that he should 
promptly take the action requisite to effectively assert 

his rights . * * * [Emphasis added.] 

. > < 

• -> _• i •_ * 

This proposition was affirmed in Baxter v. Pace, — U. S. 
App. D. C. —, 193 F. 2d 20, wherein the court held that appel¬ 
lant’s claim was barred by laches of nearly four years. This 
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r ulin g was made even though appellant had filed a suit less 
than nine months after his separation. Appellant Baxter, in 
a second suit filed nearly four years lata*, but only two months 
after dismissal of the first action, contended the first suit was 
a nullity for his failure to join an indispensable party. In 
reply to this the court held: 

We think this recital shows that the present action 
cannot be maintained. Appellant contends that the 
earlier judgment is a “nullity” because of the absence 
of the Secretary of War, who he claims was an indis¬ 
pensable party. But appellant by his failure to move 
for a substitution, is himself responsible for the Secre¬ 
tary’s absence. It thus appears that, under appellant’s 
own theory as to the “nullity” of the prior proceedings, 
he did not press his claims effectively against the Secre¬ 
tary of War (Army) until nearly four years after his 
dismissal. Such a delay in this type of case constitutes 
laches, and bars the*action. • ; * *-'• 

The obvious effect of the rulings in the Arant and Baxter 
cases is that a public official unlawfully removed from office 
must promptly take effective action to assert his claim. On 
the facts herein, appellant did not act either promptly or effec¬ 
tively to press her claim. It is significant that in both the 
Arant and Grasse cases, the court held the actions barred by 
laches even though they could decide otherwise that there was 
merit to the cases. 

CONCLUSION 

For the reasons stated, it is respectfully submitted that the 
judgment of the District Court was correct and should be 
affirmed. 

Charles M. Irelan, 

United States Attorney. 

Joseph M. Howard, 

Frederick G. Smithson, 

_ # 

Frank H. Strickler, 

Assistant United States Attorneys. 
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